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AVE ATQUE VALE 


HIS isa personal note. Since I founded the UNIVERSITY OF TORONTO 

LAW JOURNAL in 1935, I have been responsible for the editorship 
of every issue. With this issue that responsibility ceases, as my retire- 
ment from the Faculty of the School of Law, on July 1, 1949, carries 
with it the completion of my editorial duties. It was no small venture 
of faith to launch a law review, which would not be a “house journal’’— 
that I never contemplated—but should aim to take its place as a journal 
of scholarship and learning. The years have not tended in any way to 
minimize many of the difficulties which | foresaw—difficulties of pro- 
fessional apathy; difficulties arising from the fact that such a woeful 
few were interested in the fundamental aims compared with the many 
in the other learned professions; difficulties in maintaining standards, 
and so on. However, | held fast to my purposes, and I can only hope 
that down these years some success has been my reward. Indeed, I do 
not retire without carrying with me many reasons for a modest pride. 
The JOURNAL has been a living witness to full-time legal education with a 
full-time staff in a university faculty. [am more than ever convinced 
that any such education outside the intellectual activities of a university 
is, in the final analysis, barren and fruitless as it does not tend to produce 
that zeal for law as one of the most vital, indeed the most fundamental, 
sources of human progress whether municipally or internationally. The 
JOURNAL stands as some small illustration of the validity of my life-long 
convictions in this connexion. In addition, | think I may be allowed at 
this moment to take some pride in the position it has achieved among 
great and undoubtedly famous law publications. The first issue was 
received by them with the greatest kindness; and their continued 
welcome, added to the fact of increasing references to the JOURNAL in 
text-books and treatises and in learned studies, has brought with it some 
sense of accomplishment, which it would be false modesty to deny. All 
this is true not only of the common-law world but of civilian countries 
and scholars. In handing in my files for these years, it is a great pleasure 
to read through the wide evidence of success. 


l 
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I aimed, also, to make the JouRNAL a vehicle for studies and reviews 
in connexion with comparative law. I was led to do this not merely 
because of the intrinsic importance of the subject, but specially because 
of the fortunate circumstances that in Canada there was ready at hand a 
situation in which the common law and the civil law worked side by side. 
With this end in view, I determined that the JoURNAL should be bi- 
lingual; and French has been, since 1935, one of our established languages. 
Here, I have the opportunity, which I gladly seize, to thank the jurists 
and lawyers of the province ol Quebec for the great help and generosity 
which they have extended to my aims. 

This success is far more than personal. I cannot let this issue leave 


mv hands without recording my sincerest thanks to all my faculty 


colleagues, who have never refused me the much needed assistance 
without which | could not have carried on. Their co-operation has been a 
continuing support, which has encouraged me in dark days and has helped 
me more than I can say to tend the lamp of learning in the temple of the 
law. I would, too, offer my sincerest thanks to all those who have 
written for the JOURNAL in all its aspects. Their consideration, their 
patience, their courtesy have been uniform. I would, again, offer my 
very special thanks to publishers throughout the world who have gener- 
ously supplied their books for review in such a manner as to enable me 
to make our review section one of the best, both in the number of the 
reviews published and in their quality of critical and appreciative 
scholarship. I set before myself the purpose of seeing that reviews were 
real reviews and not mere descriptive disquisitions and their reception 
has more than justified a purpose at which I at least constantly aimed. 

Finally, | would like to record my thanks to the University of 
loronto Press for the admirable printing and format which it has given 
the JouRNAL—to both of which ample and justified appreciation has 
been uniform. To the general editorial department of the University of 
Toronto Press | am under the deepest obligation \mid a changing 
personnel, there has been given generous and unstinted support which 

is done much to lighten my editorial work 
\nd now it only remains for me to announce that my editorial 


duties will be taken over by my colleague, Professor J. Finkelman, K.C 


M.A., LL.B., Professor of Industrial and Administrative Law in the 
Faculty of the School of Law, University of Toronto; and lam confident 
that there will be extended to him that measure of generous support 
which has been given to m« Ave atque vale. 

W. P. M. KENNEDY 
School of Law, 


University of Toronto. 








LEGAL EDUCATION AND UNIVERSITIES* 


N the first place, I express my gratitude for the honour conferred on 

me in this Convocation. I have been admitted to no mean company. 
My pleasure has been enhanced by my association with Her Excellency; 
the distinguished premier of Quebec; and with the president of the 
University of Manitoba. 

Asa Maritimer, I recall with all the modesty of that region, that your 
great principal, Sir William Dawson, came from Nova Scotia. As a 
member of the University of Toronto, I remind this audience that it was 
the founder of King’s College in Toronto, out of which the University 
of Toronto grew—Bishop Strachan—who persuaded James McGill, 
whose memory we revere today, to devise Burnside ‘‘for the purpose of 
education and the advancement of learning.’”” Mr. Chancellor, no 
Statute of Limitations prevents any member of this University from going 
to Toronto 138 years later and persuading a resident of that fair city to 
endow the University of Toronto. As the second president of the 
University of Manitoba, I learned that the man who was mainly re- 
sponsible for the founding of that institution was Alexander Morris, who 
as lieutenant-governor of Manitoba induced the legislature of that 
province to establish in 1877 the University of Manitoba. Alexander 
Morris became in 1849 the first Bachelor of Arts of McGill University. 
In the next vear, he was in the first group to receive from this institution 
the degree of Bachelor of Civil Law. As chief justice of the Queen’s 
Bench, before he became lieutenant-governor of Manitoba, he played a 
leading role in establishing in the Northwest the foundations of the 
administration of justice. In this centennial vear of the Faculty of Law, 
and having in mind the career of Alexander Morris, a lawver and a judge 
who was the forerunner of hundreds of McGill graduates in law who have 
brought lustre to her high renown, it is not unfitting that I should discuss 
“Legal Education and Universities."". To the end that we may better 
understand the relation or the affinity between legal education and 
universities, | would speak of the law as an instrument of progress and 
reform. 

Within and among nations there are problems, the solutions of which 
are related to the very survival of our civilization. Those solutions must 
be found in the better adjustment of human relations and the preser- 
vation of individual liberties. The law is a necessary and a main agency 
in reaching and carrying out wise solutions. The law of yesteryear may 
not be the solvent. Black-letter law, immutable and inflexible as that 

*\n address by the president of the University of Toronto, delivered on Founder's 
Day of the Faculty of Law, McGill University, Montreal, on October 6, 1948. 
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of the Medes and Persians, will not embody the aspirations and the 
ideals of succeeding generations. Any infallibility of the written word 
never has encompassed, and never will encompass, the genius or ethos 
of any society. 

We must study the history of law so that we may understand better 
the structure of our present society. Yet we cannot stop there. Law 
must be progressive and creative. If it is not, then the consequence will 
be that social, economic, and political theories and policies will be 
hardened and crystallized. If the ultra-conservative could place our 
polity into a strait-jacket, then revolution, rather than evolution, would 
be the result. Law, if it is to be just, must give expression to any carefully- 
pondered changes in the understanding of the ends of society and provide 
the constitutional means therefor. While law must keep pace with new 
policies in the body politic, it should not, however, outpace them. 
Confusion, and indeed chaos, might well result from the incorporation 
within the law of the passing fancy, the current nostrum, or the popular 
panacea. Law must be stable, yet it cannot be static. 

Many instances of social engineering in the civil law and in the 
common law could be cited. A classic example is to be found in the 
common law, when the complex social and economic facts of feudalism 
were reduced to an ordered pattern. That pattern was developed not 
merely from the crude facts; it was formulated in accordance with a 
technical skill and a sot ial experience of the legal profession who were 
prepared to mould or to eliminate retrogressive material. 

Are our law schools equipping students for comparable tasks? Pro- 
fessor Thomas Reed Powell of the Harvard Law School once wrote: ‘If 
vou think that you can think about a thing inextricably attached to 
something else without thinking of the thing it is attached to, then you 


have a legal mind That is a terrible indictment. Judges, lawyers, and 
law teachers who consider law in a vacuum are not unknown. 

Law as the science and the art of regulating human relations is a 
high calling, second only to the priestly vocation. He who would truly 
practise that science and exercise that art, of course, must address himself 
to the question, ‘What is the law?’ If he cannot answer that question 
with at least reasonable certainty, he is of little use to his client or to his 
profession. He must also be qualified to weigh the competing claims of 
litigants and to have constant regard for the interests of society. In 
other words, he should be equipped to answer with wisdom, ‘‘What ought 
the law to be?”’ In the final analysis, he must relate the facts and the 
issue to ultimate values. Ultimate values are not made apparent in a 


flash of revelation, except to the poet or the prophet. They are appre- 
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hended by close study and hard thinking about the needs, the ambitions, 
the fears, the hopes, and the goals of mankind. 

For that task, a law student can best be equipped in a university, 
where scholars—teachers and taught—are working along the whole 
frontier of science and culture. True, he cannot be expected to elect in a 
university all, or most, or even many of the courses ranging from anthro- 
pology to zoology. Through his own study, and in rubbing shoulders 
and exchanging views with others who are working in those various 
fields, he will, however, develop an appreciation of the structure and the 
purposes of the society in which he will practise. In a university he can 
breathe the very atmosphere of humane studies. The hiving-off of law 
from the totality of human knowledge as studied in a university has bred 
dissatisfaction with legal processes. 

To assimilate legal principles and to absorb knowledge of the indi- 
viduals and the society for whom these principles have been evolved, 
the law student should devote his full time to lectures, clinics, and study. 
Professional schools in medicine, dentistry, engineering, and forestry 
to mention only a few—have discovered that part-time education of their 
students is ineffective and unsuccessful. There are, however, night law 
schools in the United States, and some law schools in Canada, which, in 
their faith in the benefits of concurrent attendance at the classroom, the 
library, and the office, command only the partial interest and poor 
attention of their students. In such a situation the student may well be 
content to learn the tricks of a trade and fail entirely to appreciate the 
importance and significance of his future status as an officer of justice. 

It is not only the concurrent demands of the school and the office 
that make for a near-sighted and narrow-minded practitioner. The type 
of curricula of many Canadian and American law schools, with the 
division and the sub-division of fields of study, often obscures for the 
student the purpose of his legal education—the preparing of him for a 
profession, and not for a trade or occupation. By way of example, in 
the programme of legal studies in English universities, the subject of 
contracts embraces no less than seven separate courses to be found in 
law schools on this side of the Atlantic: contracts, sale of goods, bills and 
notes, agency, insurance, partnership, and company law. The result in 
many of our schools is that students dig trenches in legal minutiae with- 
out relating their work to that of others digging nearby and without 
reference to the surrounding terrain. In such a programme there is little 


time and less encouragement for the student to consider the interrelation 
of the many factors in human relations. Lack of knowledge of details 
ferreted out in narrow fields does not necessarily spell superficiality. The 
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student must be permitted and urged to develop from his study of legal 
rules and principles and from his understanding of other social sciences, 
his own philosophy of law—I hesitate to use that much-abused term 
‘Surisprudence.”’ Otherwise, his degree in law may be merely an occu- 
pational certification. 

For the better use of law as an instrument in adjusting human re- 
lations, research by legal scholars is essential. The full-time law teacher 
has a detachment that a judge with crowded lists or a lawyer with many 
clients cannot have for studying the origin of legal principles, for tracing 
their development, and for testing their validity in a modern milieu. It 
is to be regretted that in Canada legal scholarship has not been sufficiently 
encouraged or properly recognized by the bench and bar. Legal scholar- 
ship has thereby suffered to the extent that it has not been accorded 
within some academic circles a ranking with, for example, research in 
history, economics, sociology, or government. When we think of the 
importance of law for the welfare of every individual from the day of his 
birth, it is to be wondered why legal research has not been supported by 
grants comparable to those given for investigations in other fields which 
are, to say the least, no more important. Through association with 
thinkers, investigators, and authors in diverse fields, Canadian legal 
scholars will best find the impetus, the encouragement, the tools, and the 
support for research. 

The law schools as the custodians of our legal traditions, which are of 
the warp and woof of our civilization, have much to contribute to their 
universities. The centrality of legal principles and legal institutions in 
our society requires universities to provide for legal studies. To neglect 
them is to provide for their students a segmentary programme. By the 
same token, the Canadian law schools need, and they deserve, greater 
support from their universities. 

In a democracy, law is made for man and not man for law. For us, 
one of our abiding traditions is the rule of law in its broadest sense. That 
postulate of our democracy is more than the mere aggregate of all the 
regulations and principles to be found in law books. It connotes that all 
citizens are subject to, and equal before, the law. The law is not imposed 
by virtue of the divine right of kings or by means of the party police of a 
dictator. It rests on the assent and the respect of the sovereign will of 
the citizens. To maintain that assent and to secure that respect, legal 
education must enable recruits for the legal profession to realize that law 
is not something by and for itself, but rather that it is part of the unz- 


versitas of human knowledge and also the expression of human wisdom. 


S. E. Smita 


The University of Toronto. 








THE COMMONWEALTH LEGISLATIVE POWER UNDER THE 
AUSTRALIAN CONSTITUTION IN RELATION TO LABOUR 


I. THe INDUSTRIAL POWER 


NOWHERE in the Australian constitution does the expression 

“labour” appear, or for that matter, the words ‘“‘employment”’ or 
“industry.” But under the constitution the power to regulate labour 
employment in industry is, in fact, divided between the Commonwealth 
and the states. The Commonwealth Parliament is enabled, by virtue 
of subsection xxxv of section 51, to ‘‘make laws for the peace, order, and 
good government of the Commonwealth with respect to conciliation and 
arbitration beyond the limits of any one state.’’ This is the sole direct 
general power to provide for the regulation of employer-employee relations 
granted under the constitution to the Parliament of the Commonwealth. 
Briefly stated, the Commonwealth has power in relation to the pre- 
vention and settlement of interstate industrial disputes, but the power 
must be exercised by conciliation or by arbitration. 

To understand more precisely the meaning and measure of this power, 
reference must be made to the construction that the High Court has 
placed upon the language of the subsection, for final decisions upon 
questions as to the limits inter se of the constitutional powers of the 
Commonwealth and those of the states are, for all practical purposes, 
matters for that tribunal.' Some of the conclusions to be drawn from 
the long series of decisions of the High Court touching on the construction 
of the subsection, in so far as they are pertinent to the quantum of labour 
power deposited in the Commonwealth, can be summed up as follows: 
(4) Adispute in which the Commonwealth can be possessed of jurisdiction 
must be real and genuine—a dispute which is threatened, impending, 
probable, or actual (although not necessarily amounting to a strike or a 
lock-out) in relation to an industrial matter. (ii) By industry is connoted 
a situation in which labour and capital co-operate, and where there 
exists a relationship of employer and employee. Employees, in this 
connexion, are by no means limited to the classes of manual workers 
the “white collar’ or ‘black coat’’ occupations can be covered by the 
exercise of the Commonwealth power. Nor, for purposes of ascertaining 
the implications of the subsection, should industry be conceived of as 
restricted to an operation that is carried on with an expectation of profit 
to follow. (77) An industrial dispute extends beyond the limits of any 


1An appeal from its decision may, indeed, proceed to the Privy Council, but only 
if the court approves—see s. 74 of the constitution. The grant of a permissive certificate 
is extremely rare. 
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one state when it is, in fact, existing in, or covering, two or more states 
of the Commonwealth. 

The Commonwealth exercised its power under the subsection to pass 
the Commonwealth Conciliation and Arbitration Act of 1904. In terms 
of this Act, the Commonwealth Court of Conciliation and Arbitration 
was created as the chief instrumentality for the exercise of the Common- 
wealth’s industrial regulative power. The Act, with its seventeen amend- 
ments, is now cited as the Commonwealth Conciliation and Arbitration 
Act, 1904-47. Under the last of these amendments, however, provision 
is made for what are, in fact, two distinct and independent authorities 
or jurisdictions to perform the general industrial regulative work of 
the Commonwealth—viz., the court proper and the conciliation com- 
missioners.?. By virtue of previous amendments to the Act, conciliation 
commissioners had been appointed as attached to the court (acting as 
auxiliaries to it in the fulfilment of its duties). In terms of the arrange- 
ment introduced by the legislation of 1947, there is reserved to the sole 
arbitral jurisdiction of the court the making of orders or awards effecting 
any alteration with respect to four matters—matters deemed to be of 
such fundamental importance that uniformity in their treatment through- 
out industry is considered to be highly desirable These matters are: 

1) the standard hours of work in an industry; (77) the basic wage, or the 
principles upon which it is computed; (iz) the period which shall be 
granted as annual leave with pay; and (iv) the minimum rate of re- 
muneration for adult females in an industry. The making of orders or 
awards with respect to the other matters is left to the exclusive arbitral 
control of the conciliation commissioners. The court has, in addition, 
certain judicial power, for example, to interpret orders and awards; to 
impose penalties for a breach or non-observance of an order or award, 
or for offences against the Act; and to determine appeals from the 
judgements or orders of other courts in reference to proceedings arising 
under an order or award, or in reference to proceedings arising under the 
Act, or involving an interpretation of the Act. No judicial power is 
exercisable by the conciliation commissioners. 

All the rest and residue of the Australian general industrial power, 
after the Commonwealth allowance of this power has received its full 

*By other legislation, separate authorities have been established to control the 
stevedoring industry and the coal-mining industry—see paragraphs 8 and 10, infra. 
The maritime industry is still subject to the special war-exigency provision—the Nation- 


al Security (Maritime Industry) Regulations of 1942 as amended—instituting the 
Maritime Industry Commission as a regulating instrumentality These Regulations 
are continued in force until December 31, 1948 by the Defence (Transitional Provisions) 


Act of 1947 
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interpretation, remains, by virtue of section 107 of the constitution, 
with the states. An examination of the implication of this residue should 
serve to clarify or elucidate further the quantum of industrial power which 
the Commonwealth can claim under the constitution. 

A state is within its rights in preventing and settling industrial dis- 
putes that are restricted within its own boundaries. It is also at liberty 
to deal with an interstate industrial dispute so far as the persons con- 
cerned in the dispute are operating within its boundaries, and to the 
extent that the Federal Industrial Authority, by its arbitral order or 
award, has not covered the matter in dispute, or has not restrained the 
State Industrial Authority from dealing with it as a matter under its 
own consideration.’ In short, the states are legally competent, subject 
to the exercise of this overriding federal arbitral power, to regulate the 
affairs of all persons within their boundaries that are in issue in labour 
disputes. But the residue of power under subsection xxxv of section 51 
of the constitution amounts to more than this jurisdiction in regard to 
industrial disputes. For the exercise of industrial power permitted to a 
state is not dependent, or conditioned, upon the existence of an in- 
dustrial dispute at all. The state is able to deal with industrial matters 
and problems of a purely local or domestic relevance—there is no oc- 
casion for an industrial matter or problem to reach the stage of a dispute 
to attract its jurisdiction. The federal industrial power can be exercised 
in relation to a matter or problem only to the extent that the matter or 
problem is involved in an industrial dispute within the Commonwealth 
jurisdiction. The entire residue of the industrial power in all its plenitude 
can be exercised by the states without limitation as to method—legis- 
latively, if they so desire. 

Matters, however, within the arbitral province of the Commonwealth 
are not restricted to those selected and specified by the constitution as 
permissible subjects of federal legislation. Factories, for example, are 
not one of the matters enumerated as within the Commonwealth legis- 
lative competence under the constitution. Nevertheless, where a state 


3See s. 109 of the constitution; ss. 51, 27 of the Commonwealth Conciliation and 
Arbitration Act, 1904-47; and Clyde Engineering Company Ltd. v. Cowburn, 37 C.L.R., 
at p. 466. Even where the federal tribunal dismisses a claim or demand, the rejection 
is a settlement of the dispute, leaving the disappointed party without recourse to a 
State Industrial Authority for relief. The refusal order or award excludes the state 
from any adjudication on the subject-matter as long as the federal order or award is 
in force. Mr. Justice Isaacs said—‘‘But whatever the Arbitration Court, in making 
an award, decides by way of fully determining the dispute amounts, in my opinion. . ., 
both as to what ts granted and what is refused, to a conclusive settlement of the subject 
matter, subject only to the possible reopening or variation by the Arbitration Court 
itself"? (Clyde Engineering Company Ltd. v. Cowburn, 37 C.L.R., at p. 491). 
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act of Parliament prohibits, within its boundaries, the employment of 
female workers in connexion with a certain type of dangerous machine, 
and a Commonwealth Industrial Authority, by arbitral order or award 
made in settlement of an interstate dispute, permits female workers to 
be so employed, a charge preferred against an employer bound by the 
order or award of having infringed the state law will not be upheld.‘ 
Similar considerations would apply if the matter in issue appertained to 
workers’ compensations, or to apprenticeship—matters not assigned by 
the constitution as subjects in themselves on which the federal Parlia- 
ment may make laws for the peace, order, and good government of the 
Commonwealth. 

Summed up, it can be stated that the states are constitutionally 
capable of regulating the conduct of all persons within their boundaries 
in relation to industrial matters (including all aspects of employment) 
and industrial disputes, subject always to the exercise of the Common- 
wealth constitutional industrial power in its application to persons in 
that state. 


Il. THe TRADE AND COMMERCE POWER (OR MARITIME POWER 


Under subsection i of section 51 of the constitution the federal 
Parliament has power to regulate labour in the maritime industries (so 
far as these industries are not purely intra-state in character), but, in 
principle, the practice of the Commonwealth has been to control in- 
dustrial relations on the basis of the more general authority assigned to 
it under subsection xxxv of that section.’ The availability of the trade 


and commerce power as an independent power to regulate labour in a 


‘Colvin v. Bradley Bros. Pty. Ltd., 1 A.L.R., at p. 35 

‘Attention has been drawn to the distinctly larger part, relatively speaking, played 
by the United States commerce power under art. | 8) of the constitution than by 
the Australian trade and commerce power in the regulation of labour conditions, al- 
though these powers are couched in much the same language. The difference can be 
accounted to the broader ipproach adopted by the \meri in courts in their interpre- 
tation of the power (beginning in 1824 with Gibbons v. Ogden, 9 Wheaton, 1) as well as 
to the comparatively greater importance of the interstate trade in the United States. 
See Report of the Royal Commission on the Constitution of the Commonwealth (Canberra, 


1929), pp. 141-2. The absence in the United States constitution of any equivalent or 
counterpart to the Australian s. 51 (xxxv) to support industrial regulation renders, of 
course, the interpretation of the commerce power of much more significance in the 
United States than in Australia. In Australia, too, both Commonwealth and states are 
bound, in a very strict sense, by s. 92 of the constitution, which provides, or guarantees, 
that trade, commerce, and intercourse among the states shall be absolutely free. The 
cases establish that the trade and commerce power must be read in conjunction with, 
and as subject to, s. 92; s. 92 is, therefore, by way of a limitation or restriction upon the 


exercise of the authority conferred by placitum (i) of s. 51 of the constitution 
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limited field is, however, often overlooked. Thus it can support the 
legislation passed in 1926 by which section 30] was inserted in the 
Commonwealth Crimes Act. This section provides that if, at any time, 
the governor-general is of the opinion that there exists in Australia a 
serious industrial disturbance prejudicing, ‘or threatening, trade or 
commerce with other countries, or among the states, he may issue a 
proclamation to that effect. In that circumstance any one who takes 
part in a lock-out or strike, or incites the taking part in a lock-out or 
strike, (a) in relation to employment in interstate or overseas trade or 
commerce, or (b) in relation to employment in the provision of any public 
service by the Commonwealth, is guilty of a punishable offence. No 
proceeding, however, has yet been launched under the section against 
either an employer or an employee. The unions resent the presence of 
the provision on the statute book, and it can be surmised that, before 
long, they will cause action to be taken to have it removed. 

It is of interest to recall that a measure was introduced into the 
federal Parliament in August, 1929—the Maritime Industries Bill 
under the terms of which the Commonwealth Conciliation and Arbi- 
tration Act, 1904-28 was to be repealed in toto. The object of the 
Government in bringing down this measure was to give effect to a policy 
that, a little later, was to find expression in a recommendation of the 
Report of the Royal Commission on the Constitution of the Commonwealth® 
as follows—‘‘We think that the Parliament which deals with industrial 
arbitration and conciliation should be the Parliament which has control 
of industrial matters generally.”’7 As the states can legislate for industrial 
matters—a power not shared with the Commonwealth under subsection 
xxxv of section 51—the non-exercise of the federal arbitral power under 
this subsection would leave the states in full command of industrial 
disputes as well. If the Commonwealth contined itself to the use of its 
power under subsection i—a power relating to matters as well as disputes 
there would be no dissociation of industrial matters and industrial dis- 
putes in Australia with respect to regulation. The Bill, however, failed 
to pass, and with the defeat of the ministry at the general elections 
immediately afterwards, the project broke down. 


III. THe TRADE MarKs POWER 


In 1905 the Trade Marks Act was passed by the Commonwealth 
Parliament, under part vu of which (sections, 74-7) provision was made 


®Report on the Constitution of the Commonwealth. 
7See ibid., pp. 248-9. The Report was presented to Parliament in November, 1929. 
The Commission was of the opinion that the general power with regard to industrial 
matters and disputes should be vested in the states, and not in the Commonwealth. 
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for the creation, registration, regulation, and protection of workers’ 
trade marks. More specifically, any individual Australian worker, or 
any association of workers corporate or unincorporate, or any number 
of associations acting together, could register a worker’s trade mark, 
whereupon the worker, or association, or association of associations as 
the case may be, was deemed to be the registered proprietor of the trade 
mark, and, as such, was to be entitled to institute legal proceedings to 
prevent and recover damages for any contravention of the Act in so far 
as it related to workers’ trade marks. A person who falsely applied the 
trade mark to goods for purposes ol trade or sale, or who knowingly 
exposed lor trade or sale goods on whi h the mark Was falsely applied, 
or who knowingly imported into Australia any goods not produced in 
Australia to which the mark was falsely applied, would render himself 
liable to penalty. A worker's trade mark was referred to as being a 
distinctive device, design, symbol, or label for the purpose of indicating 
that the articles to which it was applied were the exclusive production 
of the worker, or members of the association, or of the association of 
associations. It will be seen that the appearance of this sign on a com- 
modity, as identifying it with the output of trade-union labour, could 
be in the material interests of a trade union and its members. 

The part was challenged before the High Court, and, in its defence, 
appeal was made to the power of the Parliament, under subsection xviii 
of section 51 of the constitution, to make laws with respect to “copy- 
rights, patents of inventions and designs, and trade marks.”’ The Court, 
however, held (by majority), that the worker's trade mark, as dealt 
with and defined in the part, did not possess the essential characteristics 
which the expression ‘‘trade marks” as used in the constitution connotes, 
and, in fact, could not be regarded as, in any respect at all, conforming 
to the conception of a trade mark as used in the constitution. On that 
ground it was decided that these workers’ trade marks were not trade 
marks within the meaning of the subsection. 

Nor could the part be saved as an exercise of the power of the Parlia- 
ment to make laws with respect to trade and commerce—subsection i of 
section 51 of the constitution. To the extent that the part could be 
represented as regulating trade and commerce with other countries, and 
among the states, its validity was undeniable. Read, however, as 
regulative of trade and commerce, the text of the part was undoubtedly 
a coverage of the internal trade and commerce of the states as well—a 
power not permitted to the Commonwealth Parliament under the sub- 
section—and in the view of a majority of the justices of the Court, the 


provisions of the part were so bound up that it was impossible to separate 














w 
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what was within, from what was without, the power. On this account, 
and because there was no other power conferred on the Parliament by 
the constitution under which the part could be said to fall, part vit of 
the act in its entirety was declared to be ultra vires.® 


IV. THE IMMIGRATION AND EMIGRATION POWER 


The authority reposed in the Commonwealth Parliament under sub- 
section xxvii of section 51 of the constitution to pass laws for the peace, 
order, and good government of the Commonwealth with respect to 
immigration and emigration, can scarcely be regarded as in the nature 
of a labour power. Its exercise, however, can affect, in a greater or lesser 
degree, the working lives of Australian emplovees. It was by virtue of 
this subsection that the Immigration Restriction Act, and the Pacific 
Island Labourers Act were passed in 1901, under the terms of which 
limitations were placed upon the entry of foreigners into Australia, and 
provision made for their deportation in prescribed circumstances. The 
measure gave keen satisfaction to the generality of workers, who saw in 
the uncurbed influx of aliens into the country the means whereby, to 
their own serious detriment, there might be built up a reservoir of cheap 


labour upon which emplovers might succeed in drawing. 


V. THe DEFENCE POWER 


In times of emergency the defence power, allocated to the Common- 
wealth under subsection vi of section 51 of the constitution, can assume 
new proportions. Decisions of the High Court show, indeed, that its 
scope is so elastic as to be potentially almost without limit. In the result 
the nature of the Commonwealth control in relation to labour in con- 
ditions of emergency is entirely transformed. The cases decided during 
the recent war are to the effect that the Commonwealth legislative 
ability was complete, subject only to the reservation that the matter 
upon which it was proposed to pass a law was linked to the prosecution 
of the war, or associated with the defence of the country, and provided 
that the Commonwealth was not acting in contravention of the consti- 
tution.? The Commonwealth could legislate with regard to industrial 


matters, and it was enabled to deal, without restriction as to method, 


° lttorney Gene ral for the Stale ( f Ve uw Se uth Wale Vv Bre w'¢ ry E my yee l nion of 
Ne South Wales and Others, 6 C.L.R., p. 469 

Indeed, the grant of the power to legislate with respect to defence is made ex- 
pressly ‘subject to the Constitution’—see opening words of sec. 51 per Latham C.J. 


in State of Victoria and Another v. The Commonwealth, 66 C.L.R., at p. 507 
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with industrial disputes or troubles whether they were interstate or intra- 
state in character.’® 


The Commonwealth was not slow, in the recent years, to exercise its 
greatly expanded powers. Thus the legislature passed measures to 
institute a very comprehensive system of child endowment on a national 
foundation, absorbing, in the process, the more limited provision for 
allowances that had been in force in New South Wales under state 
legislation. These measures, although of general application, were of 
particular benefit, in their incidence, to the workers, so much so as to 
justify a claim to be regarded as social labour legislation. But the 
defence power was turned to account mainly through the promulgation 
of ordinances—the Parliament, by its National Security Acts, 1939-43, 
delegated extreme powers to the executive. The regulations issued under 
the shield of this legislation are known as the National Security Regu- 
lations. Their number was considerable," but the operation of the great 
majority of them has terminated.'"? With reference to labour these 
Regulations extended to many matters—for example, rates of remuner- 
ation, hours of work and other conditions of employment, conditions in 
factories. They broke in upon strongly entrenched trade customs and 
practices, and highly-prized trade-union privileges—for example, in 
relation to employment where the job requires training and the appli- 


Latham C.J. in Pidoto v. The State of Victoria, 50 A.L.R., at pp. 4, 5 said— 
“In such a war as the present the authority responsible for defence must be able to 
organize and control the working capacity of the people and to assist the smooth working 
of the industrial system by preventing the friction and waste of time and energy which 
are inevitably involved in any industrial dispute.... The continuity of industrial 
production in time of war is a matter which has a very close connection with defence.” 

“From the outbreak of the war (September, 1939) till the end of that year, eighty- 
nine separate sets of regulations were promulgated; during 1940 the number issued was 
approximately 300, and about 300 also in 1941. 


In the course of 1942 no less than some 
550 sets were issued. 


For 1943 the number promulgated was again in the vicinity of 
300, and for subsequent years the issues show a further progressive decline. These 
figures cover sets of regulations on all subjects. 

“Those that remain are kept alive by the Defence (Transitional Provisions) Act of 
1947. In all probability a not inconsiderable amount of the constitutional emergency 
defence power is available for exercise at the present time, but there can be little doubt 
that it is fast waning. Latham C.J. in Dawson v. The Commonwealth, 52 A.L.R., at 
p. 464 said—*‘The power is not cut off as with a guillotine. The defence power includes 
not only a power to prepare for war and to prosecute war, but also a power to wind 


up after a war and to restore conditions of peace—gradually if that is thought wise, and 


not necessarily immediately by the crude process of immediate abandonment of all 
Federal control 


The fact that certain conditions have been created by the exercise of 
the defence power is itself a fact which is relevant to the validity of a continued or 


And see at p. 468 (Mr. Justice Dixon). And see 
Miller v. The Commonwealth, 52 A.L.R., p. 469. 


further exercise of that power.”’ 
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cation of technical skill. Indeed, in order to mobilize and conserve to 
the full the total labour resources of the country, and to utilize them to 
the maximum national advantage, nothing short of a régime of industrial 
conscription was eventually established. Employers were deprived of 
their liberty to choose and dismiss their employees, and workers lost their 
freedom to select their jobs and resign from them at discretion. Men and 
women were drafted into employment at the will of the government. 
Wastages involved in labour turnover were, in these circumstances, 
largely avoided, and labour supplies were further economized by the 
diversion and assignment of men and women into, and their retention in, 
work for which they were seen to be best adapted." 

One of the most important respects in which a relaxation was effected 
in existing trade-union practices was with regard to the formulation of a 
scheme under which dilution of labour was introduced in certain trades." 
The principle of dilution of labour is the application of semi-skilled and 
partially trained workers to the performance of operations and tasks that 
are usually assigned to fully qualified craftsmen—tradesmen or men who 
have served their time as apprentices to the trade in the usual way. The 
object was to make available, at the earliest possible moment, a greatly 
increased supply of labour to carry out the huge expansion in the 
munitions-making programme rendered essential by the perilous war 
situation that developed from the collapse of France in May, 1940." 
But assurances were conveyed to the unions that this inroad upon their 
customs was to be of a purely temporary significance, and that the normal 
trade standards would be restored as soon as the requirements of the 
national safety should permit. 

It was by way of redemption of these assurances, and to find channels 
of employment for ex-servicemen who had acquired technical training 
and experience in mechanical warfare that the Tradesmen’s Rights 
Regulation Act was passed in 1946. This legislation has reference to 
five of the diluted trades—blacksmithing, boilermaking, electrical 
working, engineering, and sheet metal working.'® Its purpose was thus 


8In Reid v. Sinderberry, Latham C.J. and McTiernan J., in a joint judgement, said— 
“Thus the general control of the man power of the Australian people is a subject which 
falls within the power of the Commonwealth Parliament to make laws with respect to 
defence” (68 C.L.R., at p. 513). And see Victorian Chamber of Manufacturers and 
Others v. The Commonwealth, 67 C.L.R., at p. 357 (per Latham C.J.). 

4With the exception of the boot and shipwrights trades, all the diluted trades were 
components of the metal trades group—engineers, blacksmiths, boilermakers, moulders 
(metal), electrical workers, and sheet metal workers. 

6At least 50,000 men were added to the diluted trades in this way. 

It will be observed that moulders (metal), shipwrights, and boot tradesmen were 
not affected. However, with the expiration of the National Security Act on December 








It Tue University oF Toronto Law JOURNAL 


dual: (a) the restitution of union usages in certain trades; and (bd) the 
rehabilitation in civil occupation of some categories of ex-members of 
the combatant forces. The aims were not easy of achievement, because, 
on account of the limited absorptive capac ity of the trades in question, a 
conflict of interests or competition between claims of unions and ex- 
servicemen can be involved. 

Under the Act there are established Central and Local Trades 
Committees as the administrative machinery for the scheme propounded 
in it. The measure provides that no person, other than a “recognised 
tradesman, '''? shall be accepted for employment on tradesman’'s work 
where a competent “recognised tradesman” is available and offering for 
the job. Buta Local Trades Committee is empowered to certify at once, 
as a “recognised tradesman,” any ex-serviceman deemed fully qualified 
as a craftsman by his period of training and experience in the forces, and 


such an ex-serviceman is entitled to the priority in employment rights 


vested in “‘recognised tradesmen”’ under the Act. Provision is also made, 
under the Act, for the eventual admission of two additional classes of 
ex-servicemen into the category of ‘‘recognised tradesmen.” The first, 
or “probationary tradesman" class, is constituted of ex-servicemen 
practically fully qualified but who, in the opinion of a Local Trades 
Committee, are in need of a further period of trade experience calculated 
not to exceed twelve months in length. A ‘“‘probationary tradesman” 
ranks second only to a “recognised tradesman” in the right to trade 
employment, and he is entitled to be paid at full tradesman’s rates. His 
reception as a “recognised tradesman’’ must await the final decision of 
the Committee. The second, or ‘‘trainee tradesman” class, is comprised 
of ex-servicemen who have had some experience in one of the trades 


covered by the Act while enlisted in the forces, but who, in the view of a 


Local Trades Committee, require a considerable further period of 
training as a requisite to tradesman proficiency. They are men who, 
31 1046 e D n Labour Regulation ( \ct relative mi ler 
| 1 shipwrigl sed tomat lv, lean ese trades free The Boot 
Trace Dil » Re | ed nder tl i \ct were contin ed 
peration during the greater part of 1947 under the terms of the Defence (Tran- 
tional Prov 1 \ct of 1946, when the amendir Prade en’ Rights Re lation 
\ct of 1947 provided for their repeal, and for the extension of the principal provisions 
the Tradesmet Rights Regulation Act of 1946 to cover the trades in q tion 
These provisions, as yet, have no relation to moulder etal) or shipwright 


This was the expression accorded, in the arrangements and National Securit) 


Regulations governing the dilution of labour in industry, to a person who had qualified 
for | trade by the usual method of apprenticeship. In contradistinction, an ‘‘added 
tradesma i embe { e semi-skilled I ned cl peri ed to 
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the Committee believes, will become fully skilled within a reasonable 
time. The Committee may authorize the employment of a “trainee 
tradesman” in an industrial establishment, and in that employment he 
is entitled to payment at the full rate applicable to the work on which 
he is engaged, his wage being subsidized as a benefit under the Common- 
wealth Reconstruction Training Scheme.'® When a Local Trades Com- 
mittee is satished that a “trainee tradesman” is proficient, it can certify 
him as a “recognised tradesman” with all the rights and privileges at- 
tached to that status. 

Where there is not available any ‘recognised tradesman” or “‘pro- 
bationary tradesman’? competent and willing to accept tradesman’s 
work, an employer is at liberty to fill the vacancy from any other source. 
Sut, in making his selection, he is subject to other legislation—the Re- 
establishment and Employment Act of 1945—under the terms of which a 
preference must be allowed to those who have served in some capacity in 
the forces. The preference clauses in this Act are made to apply also as 
between individuals within the class of “recognised tradesmen”; they 
are scarcely relevant to “probationary tradesmen” since, by definition, 
these workers are all ex-servicemen. 

The same order of priority rights is observed by the Act in the 
matter of dismissals from employment, or in any reorganization in the 
factory entailing a shortening of staff. In such circumstances the 
“recognised tradesman’ must, in the absence of a direction to the 
contrary from a Local Trades Committee, be retained until the contracts 
of employment of all other workers on tradesman'’s work have been 
terminated, and the “probationary tradesman” is entitled to remain 
pending the time when all others (with the exception of ‘recognised 
tradesmen”’) are no longer in this class of employment. There is no 
interference, however, with a right invested by award in an employer to 
dismiss an employee for habitual neglect or dereliction of duty, inefficien- 
cy, malingering, misconduct, or insubordination; provision, however, is 
made for an appeal to a Local Trade Committee when such a right has 
been exercised. 

3ut the priority rights of ‘‘recognised tradesmen” and “probationary 
tradesmen” do not end with occasions of selections and dismissals. 
Under the Act, a Local Trades Committee is empowered to direct an 
employer to terminate the employment of a person, other than a ‘‘recog- 
nised tradesman,” on tradesman’s work, should a competent ‘‘recognised 
tradesman” be available and offering for the work. The direction can 
also apply for the benefit of a “‘probationary tradesman,” subject to the 


priority rights of the class of ‘‘recognised tradesman.” 


'8See the Re-establishment and Employment Act 1945, part ITI 
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In the performance of their duties, the Local Trades Committees are 
obliged to observe any directions issued by the Central Trades Com- 
mittee. Moreover, an appeal lies to this Committee from a decision of a 
Local Trades Committee refusing to an applicant ex-serviceman a 
certificate as ‘‘probationary tradesman,” or “‘trainee tradesman.” 

It can be estimated that, when the Act became operative, nearly 
one-half of the persons elevated to the classification of ‘‘added trades- 
man”’ were still employed on tradesman’s work. But their retention in 
this employment is, of course, precarious, seeing that they are liable to 
be displaced at any time in the interests of “recognised tradesmen”’ and 
qualified ex-servicemen. 

Whether the Parliament was within its constitutional rights in passing 
this legislation, it is not easy to say. If, or in the extent to which, how- 
ever, the Act is accepted as a measure of servicemen’s rehabilitation, 
there seems little doubt that its validity will be upheld as an authorized 
exercise of the defence power of the Parliament under the constitution.!® 


VI. THe SoctaL SERVICES POWER 


Although the Commonwealth Parliament has no power to pass direct 
legislation for the fixation of wage rates and the determination of con- 
ditions of employment, it is competent to enact certain measures wherein 
the benefit accrues mainly to the workers. These accruals can be re- 
garded as, in a very real and substantial sense, an increment to the 
worker’s monetary income. In a series of Acts, dating chiefly from the 
assumption of office by the Labour party in October, 1941, there have 
been made available to the community, inter alia, unemployment and 
sickness insurance benefits, hospital and funeral benefits, and pharma- 
ceutical benefits.2° For the validity of social benefits legislation 
except as to old age and invalid pensions, for which the Parliament had 
power to provide by virtue of subsection xxiii of section 51 of the consti- 
tution—reliance had been placed upon section 81 of the constitution, 
which permits the Commonwealth Parliament to appropriate moneys 
from the Consolidated Revenue Fund for the purpose of the Common- 


In Attorney-General for the Commonwealth v. Balding, the High Court ruled that 
the ‘re-establishment in civil life of persons who have served in the defence forces of 
the ¢ monwealth when thev are discharged from ch service is a matte Oo 
1 1 with the defence of 1 ( monw manifestly to be l- 
cl e of the pows 21 Cl BS 
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wealth. But the decision of the High Court in the Pharmaceutical 
Benefits Case threw grave doubts on the competence of the Parliament 
effectively to allocate moneys for the achievement of objects not stated 
or implied in the constitution.*" The decision seemed definitely to indi- 
cate that the Parliament had been acting on too broad an interpretation 
of its constitutional power. 

The legal ability of the Parliament, in normal times, to pass legis- 
lation for the social services already provided for by statute (except as 
to old age and invalid pensions, of course) was secured beyond question- 
ing by an alteration written into the constitution at the close of the year 
1946. The amendment took the form of the insertion of an additional 
subsection (subsection xxiii A) in section 51, giving the Parliament the 
power to pass laws with respect to the “provision of maternity allowances, 
widows’ pensions, child endowment, unemployment, pharmaceutical, 
sickness and hospital benefits, medical and dental services (but not so 
as to authorise any form of civil conscription), benefits to students and 
family allowances.”’ 

As part of its long-range, peace-time reconstruction programme, the 
government plans to reduce to a minimum the loss of industrial service 
to the community that is associated with an uncontrolled labour mobility, 
and a general right of management to terminate employment and to 
discriminate in the filling of vacancies. With that object it has instituted, 
under division 5 of part 1 of the Re-establishment and Employment Act, 
a series of exchanges or bureaux in the cities and suburbs, and, in fact, 
in most of the large centres of population throughout the country, where- 
by employers in want of labour, and employees seeking work, can be 
brought into touch with each other with as little delay and inconvenience 
as possible. The work of these agencies is co-ordinated and organized 
in one of the divisions of the Department of Labour and National Service. 
The policy underlying the establishment of this employment system is 
more fully set out in section 57 of the Commonwealth White Paper on 
Full Employment in Australia, which specifies the aims as follows— 
‘‘(a) to bring to the notice of men and women seeking employment the 
full range of opportunities offering, and in particular to find employment 
offering scope for their abilities: (b) to enable employers to draw upon 
suitable labour throughout the Commonwealth; (c) to provide assistance 
where necessary to enable employees to move to where employment is 
available." The provision is purely in the nature of a service, the 

151 A.L.R., p. 435 (1945 

2The alteration came into force on December 19, 1946 

Presented to the Parliament, by command, May 30, 1945. And see the Re- 
establishment and Employment Act, ss. 47-9. And compare the workingman’s ‘right 


to labour” (Recht auf Arbeit), as embodied in the common law of Pt 
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Commonwealth having no power, in normal times, to direct general 
employment and the flow of labour on the basis of compulsion. 


The Re est iblishm« nt ; nad | mployvment \ct was passed in 1945, 


but, because of the decision in the Pharmaceutical Benefits Case,** there 
is considerable doubt as to whether the Parliament had authority at 
that time to enact division 5 of part 1. The alteration effected in the 
constitution in 1946, however, established beyond fear of successful 
ittack, the right of the Parliament to k e upon the subje latter 
of the diy on But on the theory that a law whicl { é it the 
time of its passage does not automatically become validated by a sub 

quent grant of the power to make that law, the Parliament r icted 


division 5 of part 1 of the Act (together with other social services legis- 
lation of equally doubtful legality) in the Social Services Legislation 
Declaratory Act of 1947 

The legislation covering most of the social services that have been 
provided for has now been consolidated in the Social Services Consoli- 
dation Act of 1947. This statute, which repealed forty-three Acts 77 toto 
and deleted parts of seven others, removed obsolete sections from, 
eliminated anomalies and discrepancies in, modernized the provisions of, 
simplified and clarified the drafting of, and set out as a harmonious and 
symmetrical scheme, the Commonwealth legislation governing social 
security.” It is believed that the Parliament will shortly make provision 
for medical and dental services—subject-matters well within the juris- 
diction of the Parliament by reason of the constitutional amendment 
of 1946 


VII. Tune EXTERNAL AFFAIRS POWER 


The source of the external affairs power of the Commonwealth Parlia 
ment is placitum xxix of section 51 of the constitution which provides 
that that Parliament shall, ‘“‘subject to this Constitution, have power to 
make laws for the peace, order, and good government of the Common- 
wealth with respect to external affairs."’ The words “external affairs” 
would seem to be simple enough in their meaning, but, as Mr. Justice 


Dixon averred in Ex parte Henry, it is “not easy to interpret and apply 


the power to make laws with respect to external affairs.’ The fact is 
that the area of the external affairs power is still largely undefined by the 
High Court The cases in which the power has come in for notice by 
that authority are remarkably few: before 1920 there are two only of 
them reported—viz., \/cKelvey v. Meagher? and Attorney-General for 
, ' 
{on OOS (103¢ 
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the State of New South Wales v. Collector of Customs for the State of New 
South Wales2> The view generally held by lawvers in those earlier davs 
was that the existence of an international treaty or convention does not, 
of itself, bring the subject-matter of that treaty or convention within the 
Commonwealth legislative control over ‘external affairs.”’ 

In Roche and Others v. Kronheimer and Another, however, Mr. Justice 
Higgins, in 1920 expressed the opinion that the validity of the Treaty 
of Peace Act of the previous vear conferring power upon the executive 
to make regulations for the performance of the economic provisions of 
the Treaty of Peace could be upheld as within the legislative jurisdiction 
of the federal parliament by virtue of the external affairs power, as well 
as under the defence power contained in placitum vi of section 51 of the 
constitution.*2 With this view, Mr. |]. G. Latham (at the time attorney- 
general for the Commonwealth, and later Sir John Latham and chiet 
justice of the High Court) agreed in his book, Australia and the British 
Commonwealth,” published in 1929; he submitted that the Common- 
wealth has “full treatv-making power in its own hands.’*' By these 
days the lawyers were considering the possibility that the external 
affairs power might be broader in its signification than was commonly 
understood; more explicitly, that the power might be sufficiently ample 
in scope to enable the Commonwealth parliament to legislate for matters 
not enumerated or assigned in the constitution as within the capacity of 
that body. The older view, nevertheless, was restated by Professor A. 
Berriedale Keith in his Responsible Government in the Dominions, published 
in 1928. In this work he wrote, with reference to the external affairs 
power under the Constitution—‘‘Could it be stretched ... to allow the 
Commonwealth to legislate bevond the federal sphere? The answer 
seems indubitably to be in the negative ... and it appears certain that, 
where any treaty touches on matters not placed within the ambit of 
Commonwealth authority by some specific power, the States must 
legislate if any action is to result.” 


The power was the subject of further judicial examination in the early 


55 C.L.R., p. 818 (1908 see at p. 842 (O'Connor J 
929 C.L.R., at p. 339 
Mac I] London. See p. 54 
» » DD In Ff f IT nry, I itl 1 ¢ ] ri 1 » th | Peace Act 
Lid It | lation w pheld de the defence | Ve ! l nuld 
ilso have been full 1 ed under the power to k late 1 ] sieg?? 
55 C.L.1] it p. 641 
) 1 Unive Pre vol. IT, p. 620. Ina p 1 in 
1924, P Keith had w ‘ ] confident] ‘ | 
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thirties at the hands of Mr. Justice Evatt—Victorian Stevedoring and 
General Contracting Co. Pty. Ltd. and Meakes v. Dignan (1931) ;* Jolley v. 
Mainka (1933).4 But in neither of these cases does the judgement 
contemplate the power in the light of Commonwealth and states vis a vis 
to the extent that a trenching upon state constitutional authority might 
be involved. In the judgements delivered in Ex parte Henry (1936), 
however, the nature and purpose of the external affairs power were 
discussed with some thoroughness, and in the investigation the aspect 
of state rights was clearly under review. The carefully prepared joint 
judgement of Evatt and McTiernan JJ. in that case—to be included in 
the series of scholarly essay-judgements that Mr. Justice Evatt was 
writing in those years—can be assessed as, in a measure, revolutionary, 
and may be regarded as a bold challenge to the generally accepted view 
of the meaning of the external affairs power. It at once attracted con- 
siderable interest, the more so as it was linked specifically by its authors 
to the matter of the Commonwealth Parliament's constitutional power 
with reference to the determination of the terms and conditions of 
employment in industry (including standard hours of work). To these 


sa 


learned justices the expression ‘external affairs’’ was one of ‘wide 
import,’ and the external affairs power itself ‘ta great and important 
one.”"** They made no attempt to survey, with any precision, the 
content of that power; nevertheless, they were strongly of opinion that, 
although there is no express power or jurisdiction vested in the Common- 
wealth Parliament under the constitution with respect to the determi- 
nation of conditions of employment, the Parliament is capable of passing 
legislation to give effect in Australia, according to its tenor, to any treaty 
or convention in relation to that subject to which that country is a party. 

If the reading of Evatt and McTierman JJ. of the placitum be correct, 
then, by the fact of the Commonwealth entering into a treaty, the 
Commonwealth Parliament is enabled to legislate upon a matter which, 
in the absence of such a treaty, would be beyond its competence. Dero- 
gations from the rights of the states as residuary legatees ol legislative 
power under the constitution could be broucht about through the agency 
of the external affairs power since, in the exercise of that power, matters 
not expressly conferred upon the Commonwealth under the constitution 
(or incidental thereto) could become the subject of federal legislation. 
By resort to what could be a relatively easy expedient, further domestic 
jurisdiction, it will be observed, could be acquired for the Commonwealth 


46 C.L.R., at p. 122 

19 C.L.R., at pp. 284-8 

55 C.L.R., at pp. 680, 681, 696 
95 C.L.R., at pp. 684, 687 
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to the detriment of the states. As Evatt and McTierman JJ. saw the 
situation, the maintenance or improvement of labour conditions in a 
country are matters eminently suited to international agreement; with 
peoples in closer association as a result of the far-reaching developments 
in transport and communication that characterize modern times, differ- 
ences in labour standards and conditions between them are likely to 
provide a source of grave international friction. 

Of the remaining three justices that constituted the Court in Ex parte 
Henry, Latham C.J. and Starke J. were sympathetic—the latter not so 
fully as the former, however—with this newer and more liberal interpre- 
tation of the range of the external affairs power as it was outlined by 
Evatt and McTiernan JJ. Dixon J., however, was decidedly adverse. 
To this learned justice it seemed ‘‘an extreme view that merely because 
the Executive Government undertakes with some other country that 
the conduct of persons in Australia shall be regulated in a particular way, 
the legislature thereby obtains a power to enact that regulation although 
it relates to a matter of internal concern which, apart from the obligation 
undertaken by the Executive, could not be considered as a matter of 
external affairs.’’*7 Since the decision in Ex parte Henry there has been 
no further step by the High Court in the direction of construing the 
placitum, or elucidating or exploring the content of the external affairs 
power.** 


VIII. THe INpusTRIAL POWER AND THE MARITIME POWER 


For the legal justification for Commonwealth legislative action, it 
may be necessary to refer to more than one of the powers enumerated 
in section 51 of the constitution. Such is the case where the attempt is 
made to establish the validity of the Stevedoring Industry Act of 1947. 
This legislation, following broadly the recommendations contained in 
the Stevedoring Industry Report of Judge Foster (presented in February, 
1946), makes special provision for the waterfront on a permanent basis, 


8755 C.L.R., at p. 669. And see generally 54 International Labour Review, nos. 5-6, 
pp. 300 et seq. And compare Attorney-General for Canada v. Attorney-General for On- 
tario and Others, [1937] Appeal Cases, p. 326. And see further the writer’s Towards 
Industrial Peace in Australia (Melbourne University Press, 1937), pp. 133, 134, 169; 
and his Solving Labour Problems in Australia (Melbourne University Press, 1941), p. 115 

38The justices of the High Court at present are—Latham C.J., and Rich, Starke, 
Dixon, McTiernan, Williams, and Webb JJ. The views of Rich, Williams, and Webb 
JJ. on the scope of the external affairs power are, as yet, unexpressed. It may be ob- 
served, however, that in the Pharmaceutical Benefits Case (1945), the Court (constituted 
of Latham C. J., and Rich, Starke, Dixon, McTiernan and Williams JJ.) showed a 
particular regard for the federal nature of the constitution, and the rights of the states 
under it 
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substantially in a 


cord with that afforded as a war emergency provision 


under the National Security (Stevedoring Industry) Regulations. On 


the waterside practically all labour is casual in character, and it is 


generally conceded that, in that area, the problem of industrial relations 
cannot, with satisfaction be dissociated from the fuller problem ot 
emplovment. itself.‘ \ccordinely, the ministry had determined that 


there should be created a waterfront author 


imposed certain administs ve as well as a ral duties Unde ( 
legislation of 1947 this authorit named the Stevedoring Indust: 

Commissio1 had, with reservations, a responsibility and a sc on 
to prevent and settle, by the method of con ition or ar ration, 
waterside dustrial disputes extending beyond the limits of at on 
Stat Phe function of the Commission covers, in addition, industrial 
matters connected with stevedoring operations, in so far as these ope 

ations are related to trad and commerce imonre¢ the states or with « het 
countries. The principal matters are the further decasualization of 
labour (the institution of some system of regular employment), the 
rationalization of employment (the limitation of the number of workers 


ittached to the industry to the number required, and the mainten 


\¢ muntenance 


1 


of that number), and the provision of welfare services and amenities. 


For this purpose the Commission is enabled, inter alia, to conduct 


employment bureaux, to ascertain the number of workers necessary to 
the working of a port, to fix the quota of workers for that port, to regist 


er 
waterside emplove rs and employees at the port, to deregister employees 


at the port h iving regard to the quota determined for the port ind, bi 
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way of discipline, to cancel or suspend the registration of an employer 
or an employee. 

The industrial arbitral power conferred upon the Commission can, of 
course, be sustained by subsection xxxv of section 51 of the constitution, 
but to support the assignment of the administrative powers to it, sub- 
section 1 of the section, under which the Parliament can pass laws for 
trade and commerce among the states and with other countries, must 
be relied upon. It is settled law that stevedoring is part of the operation 


of trade and commerce. 


IX. THe UNsuccressruLt ATTEMPT TO EXPLOIT THE TAXATION POWER 


In 1906 the Parliament of the Commonwealth enacted the Excise 


Tariff Act, section 2 of which is as follows 


| I xg i { t 
‘ ed « ‘ | a 
, Prov \ I] 
Cc ] i 
‘ | n hH 
( 1 { 
( 1 \ rN LOO} } 
Lod ( yy ¢ Ith ¢ \ 1 
1904: of n lication made for the P 
( ( ( | rand Ar i } ( ‘ ! r ] 
{ t S ‘ ¢. ,S ( ) 
S I rial Autl » whom he Lv ore 
Phe goods Sp ied in the schedule were agricultura mplements o 
various kinds, and dutiable rates were specified 


t 
Phe Act was challenged, and the High Court by a majority held that, 


in spite of its literal form, the measure was, in substance, one for the 
regulation of industry. On the surface a provision for taxation, its real 
object was a discrimination in favour of manufacturers of agricultural 
implements who paid their employees at award rates. As a measure 
attempting the regulation of conditions of labour, and trade and 


commerce within the states, it was outside the ambit of the taxation 


power assigned to the Commonwealth Parliament under subsection ii of 
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section 51 of the constitution. Nor could the validity of the Act be 
sustained by any of the other powers listed in section 51. Accordingly 
it was rejected as beyond the legislative capacity of the Commonwealth.*® 
As a matter of fact the Act had been planned as the first of a series, the 
purpose of which was the apportionment of the benefits of the Australian 
protective tariff over employees as well as employers in the industries to 
which the tariff applied. 


X. COMMONWEALTH AND STATE CO-OPERATION 


Where the constitutional difficulty is present, the Commonwealth 
may turn to the states for assistance in the implementation of policy, or 
the realization of projects. ‘Two cases can be distinguished in which a 
procedure of this nature has been resorted to: (@) where a relevant 
power has been granted by the constitution, but is insufficient for the 
purpose of the Commonwealth; (>) where no such direct power has been 
assigned in any measure at all. In the first case, the technique amounts 
to a pooling of the Commonwealth and state legislative resources, and 
their joint application. In the second case, it is the utilization of, or 
reliance upon, the state power solely, the role of the Commonwealth 
being that of financial supporter. In both cases—that is, whether the 
exercise of state power is sought as complementary or not—the procedure 
has, from the point of view of the Commonwealth, its practical limitations 
and disadvantages, because a contingency or sine qua non is willingness 
on the part of a state or states to co-operate on terms acceptable to the 
Commonwealth.” 

These methods, so far as they have been directed to a matter in which 
the workers have a salient concern, or a primary interest, can best be 
illustrated by considering examples. 

(a) The Coal Mining Industry Problem. In spite of several series of 


SR. v. Barger, 6 C.L.R., p. 41. 

The expression, ‘‘a plain repugnance,”’ within the meaning as given to that phrase 
by Marshall C. J., could appositely be applied to describe, for purposes of constitutional 
theory, the consequence where a state, as an incident to the exercise of a power vested 


in it under the constitution, is in fact compelled t 


» accept Commonwealth financial 
assistance, and where the Commonwealth, as the result of furnishing that assistance, is 
introduced to a control in the act of exercise. The learned chief justice, in a somewhat 
converse situation, said—‘‘That the power to tax involves the power to destroy; and 
that the power to destroy may defeat and render useless the power to create; that there 


is a plain repugnance in conferring on one government a power to control the consti- 


tutional measures of another, which other, with respect to those very measures, is 
declared to be supreme over that which exerts the control, are propositions not to be 
denied” (McCulloch v. Maryland, 4 Wheaton, 316 In Australia the states are ina 


f 


condition of de facto tinancial dependence upon the Commonwealth—see Uniform In- 
come Taxation Case, 65 C.L.R., p. 373 
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regulations issued under the National Security Act, 1939-43*7 and of 
legislation,“ employer-employee relations in the coal mining industry 
located in the state of New South Wales steadily deteriorated over the 
later war years, causing serious interference with the growing industrial- 
ization of Australia.49 The arresting of this retrogression, and the 
promotion of conditions of increasing coal output, were cardinal features 
and logical principles of the government’s policy of post-war recovery 
and reconstruction. The administration believed, however, that the 
industry could not be reformed by its own unaided efforts, and that the 
only hope of improvement lay in its drastic overhaul from without. 

But the reorganization and modernization deemed essential were 
clearly not within the Commonwealth constitutional power, and, in the 
circumstances, the government was advised to seek consultation with 
the New South Wales ministry. In the discussions that followed, a 
decision was taken to establish a new control for the industry that would 
reach into all its phases. The scheme was to be conducted by the 
Commonwealth and the state in conjunction, with all financial responsi- 
bility for it divided between them on a footing of equality. 

To give effect to the arrangement, it was agreed that the Parliaments 
should pass measures of a substantially identical character, and that, 
without the prior consent of the other, one government should not make 
any attempt at amending the joint measures as enacted. The imple- 
menting federal legislation is the Coal Industry Act of 1946, and the New 
South Wales provision is also known as the Coal Industry Act of the 
same year. As the result of this united and co-ordinated legislative action 
two authorities were appointed, and they were invested with jurisdiction 
and powers that, in their totality, neither of the Parliaments, of itself, 
was capable of bestowing. These authorities are known as the Coal 
Industry Tribunal and the Joint Coal Board. The duty of the former is, 
inter alia, the hearing and determination of disputes affecting the Miners’ 
Federation whether interstate or intra-state, and industrial matters 
referred to it by the Joint Coal Board, and it is empowered accordingly.” 


‘“'Thus see the writer’s Solving Labour Problems in Australia, pp. 153-8; 
Wartime Labour Developments in Australia (Melbourne University 
pp. 28-30. 

‘8The Coal Production (War-time) Act of 1944. 

“By a geological accident, practically the whole of the available deposits of best 
quality Australian black coal lies in the state of New South Wales. This state is relied 
upon to satisfy approximately 85 per cent of the total Australian coal requirement. 

5°In other words, the jurisdiction of the Tribunal is restricted to miners proper 
that is, the men who hew the coal at the face and cart it away. 


and his 


Press, 1943), 


hey comprise about 87 
per cent of the employees on the coal fields, the remainder (engineers, engine drivers, 


and firemen, mechanics, and colliery staffs) being the surface workers ancillary to the 
industry. 
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tablishment of a control board with wide authority in an industry in 
which discontent is becoming chronic, and whose well-being and stability 
are vital to the nation’s future.» 

(b) The Matter of Housing. War conditions had brought about an 
acute house shortage in Australia, and it was all too probable that there 
would be no material improvement in the situation for a considerable 
period to come, unless authoritative action were forthcoming. The 
administration, strongly convinced of the principle that every family is 
entitled to a decent standard home at a rental within its capacity to pay, 
appointed, in 1943, a committee of inquiry to make a complete survey 
of housing conditions in Australia, and to investigate generally and 
report upon the matter. This committee, known as the Commonwealth 
Housing Commission, was set up in exercise of the emergency defence 
power under the constitution. The Commission, in its final report, 
advised that governments should regard themselves as responsible for 
ensuring that adequate housing requirements in the community be met, 
and that they should be prepared to reinforce or supplement, on a large 


scale, the building activities of private enterprise.” The recommendation 


} 
was approved by the Commonwealth government. 
But there is not permitted to the Commonwealth, under the terms 
of the constitution, anv direct power to erect houses for the civilian 
population, to control regional and town planning, or to regulate the 
production and distribution of building materials, so that the subject is 
essentially within the residual jurisdiction of the states Section 96 of the 
constitution, however, authorizes the Parliament to grant financial aid 
to the states, either with, or without, conditions attached. Two confer- 
ences between federal and state ministers were held to consider the 
problem in its various aspects and implications, and they disclosed a 
| See the Report of the Technical Advisory Comm the Coal Mining I 
1945 (the Reid Report) Cmd. 6610; the R ri of R t Foot to the ( y Ow 
IO4e' (Mita Aearsiation of Creat Bevan Chien: ithe at aia a a 
( Industry, 1929-30 (New South Wales Parl rT \ Pap 1920-30, vol. III 
1 , vt of the ner Adbointed to Inquire into and Ri ' cole ak } 
) Vinine Industry, 1946 (Commonwealth of Australi In the last o ese reports the 
nm \ Mr. Justice Davidson) writ It appear bye | iversal 
haracterist tf coal-mining th provide i breeding-ground t forms of 
lissension that can afflict an industry and retard its progress’’ (p. 12); on the same page 
he speaks of the “perpetual discord” that coal production provokes. Prof w Carter 
) Goodrich et ise the expression ‘‘stormy” in reference to the histor f labour relations 
| n United States coal tields— Migration and Economic Opportunity (University of 
, Pennsvivania Press, 1936), p. 106 


The Commission drew up several reports, but all the recommendations in those 


reports were embodied in a final report which was presented in August, 1944. There- 


ipon the Commission was dissolved 
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general concurrence in the views of the Commonwealth and the states 
on the housing question. A modus operandi was arrived at and an agree- 
ment, known as the Commonwealth and State Housing Agreement, was 
negotiated, by virtue of which a long-term programme of house building 
was to be initiated. Legislative ratification of the project on the part of 
the Commonwealth was afforded by the passage of the Commonwealth 
and State Housing Agreement Act of 1945. The Agreement is operative 
over a period of ten years, but it is made subject to renewal at the 
expiration of that pt riod, 

Under this Agreement, the states undertook the construction of 
buildings according to specifications, or criteria, acceptable to the 


Commonwealth, and these modest dwellings were to be allocated to 


families, on the basis of needs, in observance of a plan approved by the 
Commonwealth. The rental payable is, broadly speaking, one-fifth of 
the family’s income, irrespective of the economic or market value rent 
of the dwelling (that is, the interest, repayment of capital, maintenance, 


rates and taxes, and so forth that form the usual constituents of rentals 

The difference between one-fifth of income as a lower level, and the 
market value rent of the dwelling is, it will be seen, in the nature of a 
rebate to the tenant, the remission being made to vary in amount as the 
income increases or diminishes, until a higher income point is reached 
when any rebate to the tenant vanishes The loss involved in this 
de facto subsidization was to be distributed over the Commonwealth 
and the states in the ratio of three-fifths pavable by the Commonwealth, 
and wo-fifths the obligation of a state. lhe scheme of differential 
rentals adjusted to movements in the family income confers the maximum 
of relief to be derived from it upon the low-range income groups, and it 
was designed with that object. But the states, through the medium of 
their own Housing Authorities, are the sole executives and administrators 
of the arrangement, action by the Commonwealth being restricted to 


the provision of financial advances or monetary assistance. 


XI. LABsour EMPLOYED IN THE PUBLIC SERVICES 


Phe competence of the Commonwealth Par 


liament under subsection 


xxxv of section 51 of the constitution to legislate for the arbitral recu- 


lation of the terms and conditions of emplovment extends to the coverage 


of industrial instrumentalities of the states In pursuance of this power, 
11 | t \ 
4Child endowment is not taken into account in the assessment of income for 
Pp rposes ot ‘ ] nad 
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the Parliament has enabled the Commonwealth Court of Conciliation 
and Arbitration, and the conciliation commissioners, to make awards in 
settlement of interstate industrial disputes in which these instrumen- 
talities are involved. Thus a state can be bound by arbitral award at 
the instance of employees in its railway services, harbour trusts, printing 
establishments or any trading concern or enterprise in relation to any 
industrial matter that is in issue between them in an interstate dispute.*” 

As regards persons engaged in the service of the Commonwealth, the 
Commonwealth Parliament has an absolute power to determine the 
terms and conditions of their employment. It can proceed either 
directly by its own legislation, or indirectly by legislation instituting a 
tribunal armed with the power to provide for them either legislatively 
or arbitrally. The regulation of Commonwealth public servants is now 
mainly in the hands of the Commonwealth Public Service Arbitrator, 
an authority set up and empowered under the Arbitration (Public 
Service) Act, 1920-47.58 

It is the general practice of the Commonwealth Court of Conciliation 
and Arbitration, and the conciliation commissioners, to treat the State 
Industrial Instrumentalities and private emplovers as on the same footing 
in their award prescriptions. The Commonwealth Public Service 
Arbitrator, in his turn, is accustomed to follow, very closely, the relevant 
awards of these federal authorities in the fixing of wage rates, and the 
determination of employment conditions, of comparable employees with- 
in his jurisdiction. 

O. DE R. FOENANDER 

The University of Melbourne. 





4See s. 4 of the Commonwealth Conciliations and Arbitration Act, 1904-47 

57See the writer’s Industrial Regulation in Australia (Melbourne University Pre 
1047), p. 39 

S5It is of interest to observe that determinations of the Commonwealth Publi 
Sery Arbitrator may be disallowed by resolution of ¢ ther house of the Common 


wealth Parliament. 








THE PROVISION OF FUNDS IN SATISFACTION OF 
GOVERNMENTAL LIABILITIES 


WITH the new relations between king and Parliament ushered in by 
the revolutionary settlement of 1688 came also a complete ( hange 
in the connexion between executive and legislature.! No longer was the 
revenue the king’s own, but as from the Dutch wars, Parliament claimed 
the right to control the manner of its expenditure.* It was to be expected 
that some of the legal implications for crown-citizen relationships of these 
constitutional changes would have to be worked out in the courts. 

Che earliest reference to the legal effects of the new svstem on crown 
contracts seems to be by Lord Mansfield in \acheath v. Haldimand. 
Holding that an agent of the government was not personally liable to 
the contractor for the supply of stores for government purposes, he added 


that “‘whoever advances money for the public service trusts to the faith 


of Parliament,’ ind “if there were a recovery against the Crown, 
ipplication must be made to Parliament, and it would come under the 
he uc Ol si ppl for the vear.”’ In the nineteenth centul the mode of 
pavine ( ( il debts b Writ ol I erate is 1oul | uns ead the 
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FUNDS IN SATISFACTION OF GOVERN MENTAL LIABILITIES 


bury’s Laws of England: ‘‘There is, therefore, in such implied contracts 
an implied condition that they shall be directly or indirectly authorised 
by Parliament, and in the absence of such authorisation the contract is 
not binding.””! 

The authorities on which these statements are thought to be based 
warrant close examination. The earliest case cited, and the one chiefly 


px tition of 


relied on, is Churchward v. Reg." The suppliant brought a 
right alleging breach of a contract entered into with him by the admiralty 
on behalf of the crown. This contract provided that the suppliant was 
to maintain a mail service between Dover and the continent for eleven 
vears, the consideration to be ‘a sum out of moneys to be provided by 
Parliament after the rate of £18,000 per annum.” The suppliant 
alleged that in 1863, the fourth vear of the contract, the admiralty ceased 
to employ him to carry the mails. In the Appropriation Act making a 
grant for the post-office packet service for that year, Parliament added: 
‘No part of which sum is to be applicable or applied in or towards making 
any payment in respect of the period subsequent to the 20th June 1863 


to the said Mr. Joseph Churchward The ratio decidendi of this case 
is that a covenant subject to such a condition as to payment" ‘‘would 
be held to be binding on the covenantor only in the event of his being 
supplied with funds from the source which the covenant indicated.’ 
Since Parliament refused to provide these funds, the contract was void 
for non-performance of this condition precedent. It was quite un- 
necessary to consider the position where there was no such express 
condition, but Shee J. did add the following obiter dicta: 

In the case of a contract with Commissioners on behalf of the Crown to make larg 


payments of money during a series of vears, | should have thought that the condition 


which clogs this covenant though not expressed, must, on account of the not US 
La of England (Hailsham ed., London), vol. VI, at p. 488. And see A. \ 
Dicey, Law of the Constitution (9 ed., London, 1939), appendix at p. 528; E.C.S. Wade 
nd G.B Phillips, ¢ nstitutional Law (3 ed London, 1946), at p 254 The | tation 
on the legal validity or enforceability of contracts of service ifford example { similar 
neertainty of text-books whether to rest them on incapacity, implied terms, public 
or prerogative. Cf. Ridges’s Constitutional Law of England (6 ed., | \. B. Keith, 
London, 1937), at p. 197m.(h); (incapacity Halsbury, Laz f England, vol. VI, at 
p. 48S public polices - C.S. Emden, The Civil Servant in the Law and ! Constitution 
London, 1923), at p. 21; (implied term 
IS65 1O.B 173 
S.15 
When the matter was debated in the House of Commons, it was pointed out that 
words ‘“‘out of moneys to be provided by Parliament" were inserted specially in 
this case, and contrary to the usual practice, with the intention of making this contr 
to parliamentary ratification (3rd series Hansard, vol. 157, at p. 1370 
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the only support afforded by the case to the views cited earlier; 
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ne ol the other three judges expressed similar opinions. Indeed, 


urn ( eas said 
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he chief justice referred to “‘absolute’’ promises to pay, it seems 
meant that, if, in the case before him, there had been merely a 
it to pay without any condition that the funds were to be provided 
iment, the contract would have been valid. 


then, all the writers on constitutional law base their statement on 


er dicta of one judge (who cited no earlier authorities whatever in 

those dicta being in conflict with the opinions of the chief justice 
“lin the same case? No. But it will now be shown that the other 
ties alleged to ‘confirm the decision’’ in Churchward v. Reg. 


illy flimsy props for the statements of law expressed in the 


] 
text-be IOKS 


From 1865 there is a gap of fifty vears in which the obiter dicta of 


Government of Newfoundland, 


because the governor-general of the Dominion had _ failed t 


ire never examined by the courts. In Commercial Cable Co. v. 


an observation on the subject was made 
unt Haldane (it is noteworthy that in every subsequent relevant 
decision the judgements are recorded by him) and perhaps, as a 

lefence has of late been raised not infrequently by the crown. 


it case, an action against the crown for breach of contract 


e constitutional requirements in purporting to contract on 
of the Dominion. Viscount Haldane added: “What view the 
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Legislature might have taken had it been properly submitted is a topic 
into which no Court of law can enter, and no damages can be recovered 
for breach of any implied promise to submit it. For all grants of public 
money, either direct or by way of prospective remission of duties im- 
posed by statute, must be in the discretion of the Legislature, and where 
the svstem is that of responsible government, there is no contract unless 


that discretion can be taken to have been exercised in some sufficient 


fashion.””'S A hasty perusal of this statement might lead to the con- 


clusion that Viscount Haldane was supporting the contention that the 
provision of funds is a condition precedent to the validity of crown 
contracts, but the following statement by him upon the hearing by the 
Judicial Committee of the Privy Council of an application for leave to 
appeal from the decision in Commonwealth of Australia v. Kidman 
exposes that as an erroneous conclusion: ‘In that case [Commercial Cable 
Co.| we distinctly laid it down ...that the Governor-General, as 
representing the Crown could enter into contracts as much as he liked, 
and even if he made the words clear, to bind himself personally. But 


he was presumed only to bind the funds which might or m 
| 


ght not be 
appropriated by Parliament to answer the contract, and if they were not, 
that did not make the contract null and u/tra vires; it made it not 
enforceable because there was no res against which to enforce it.’"!® 
Clearly then, the observation of Adams J. in Rayner v. R.*° that Viscount 


Haldane’s words ‘‘there is no contract’’ in the sentence quot 


from the Commercial Cable Co. decision, meant that ‘there is no contract 


to pav,”’ is sound. 
Similar cases are \Jackay v. Attorney-General for British Columbia,” 


and Auckland Harbour Board v. R.~ in each of which contracts entered 


into bv crown servants on behalf of the crown were held invalid because 


I 


statutory restrictions on the agent's authoritv were not observed. 


Although Viscount Haldane upheld in both instances the recognized 


I 
principles of parliamentary control over expenditure, there is nothing in 


the judgements in either case to the effect that the executive cannot 
lawfully impose on the crown an obligation to pay money unless Parlia- 
ment has furnished funds specifically therefor. 

The next case, and the one apparently most relied on apart from 


1 


Churchward's Case, is Attorney-General v. Great Southern and Western 
Railway Company of Ireland, a House of Lords’ decisio1 The re 


p. 617 
yt Lm. 2 yp. 2-3 
Hol Z.L.R. 441 f5S 
922) 1 A.C. 457 
2 \.C. 318 1925] A.C. 75 
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spondents had entered into a contract with the Board of Trade on behalt 
of the crown to take up certain railway lines in Southern Ireland in 
consideration of the government paying the cost of replacement after 
the end of the War of 1914-18. In 1922 an order-in-council made in 
pursuance of a treaty between Great Britain and Ireland transferred 
this liability (inter alia) of the government in Southern Ireland to the 
provincial government of the Irish Free State. The House of Lords 
dismissed the appellant’s action seeking enforcement of this contract 
against the British government. The reason given by four of the five 
judges was that the liability had been transferred to the provincial 
government and ‘“‘no petition of right can be brought in the High Court 
of Justice of England which has for its object a judgement against the 
Crown which is to be satistied out of the Exchequer of a Dominion.” 
Viscount Haldane spoke in the same sense as in his other judgements 
already cited, and after assuming the existence of a contract and citing 
Churchward’s Case, he added: “It is important that we should lay down 
clearly the restricted nature of the liability in modern times of the Crown 
under its contracts... the true view of any liability I take to be that 
it was a liability am rem which ceased to be operative when the res was 
transferred.” \gain, in Aidman’s Case, after referring to this House 
of Lord’s decision, he said: “*... whether they [crown contracts] are 
enforceable depends upon whether there was an appropriation to answer 
them, 

These matters have not been considered in English courts for the last 
twenty years, but two Commonwealth cases have been directly in point. 
In Rayner v. R.,2* the commissioner of state forests, being authorized by 
statute to enter into forestry contracts, the court considered whether an 
appropriation of public moneys was a condition precedent to the exercise 
of such authority. It was held that the contract was valid without such 
an appropriation, and, following Viscount Haldane, that the contract 
was conditional only in the sense that payment out of public funds was 
conditional on appropriation. 

In New South Wales v. Bardolph,*> the facts were as follows. An 
otheer of the premier’s department, on the authority of the premier, 
entered into an advertising contract with the plaintiff for more than one 
state financial year. A parliamentary appropriation for ‘“Government 


advertising’ exceeding the amount involved in the plaintiff's contract 
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} but not specifying particular contracts, was made. After a change of 
government during the period covered by the contract, the new ad- 
ministration refused to continue the contract, whereupon the plaintiff 
sued under the Judiciary Act for breach of contract. The crown con- 
tended that no contract for the payment of money can expose it to suit 
unless and until Parliament has appropriated moneys therefor, and that 
without such a specific appropriation any contract is void for non- 
performance of a condition precedent. The High Court of Australia, 
affirming the decision of Evatt J., unanimously rejected these contentions. 

Evatt J. summed up the law in the following masterly fashion: 


in the absence of some controlling statutory provision, contracts are enforceable 


against the Crown if (a) the contract is entered into in the ordinary or necessary course 


of Government administration, (b) it is authorised by the responsible Minister of the 
’ Crown, and (c) the payments which the contractor is seeking to recover are covered by 
or referable to a parliamentary grant for the class of service to which the contract 
relates. In my opinion, moreover, the failure of the plaintiff to prove (c) does not affect 
| the validity of the contract in the sense that the Crown is regarded as stripped of its 
authority or capacity to enter into a contract. ... The enforcement of such contracts 


is to be distinguished from their inherent validity?’ 


, ' Starkie J. said: “It is doubtless true, in modern times that no money 
can be withdrawn from the public funds without a distinct authorization 
of Parliament itself. The Crown is dependent upon the supply granted 
to it by Parliament, and there is an express or implied term in its contracts 
that payment shall be made out of moneys so provided. But the existence 


, of the contract is not conditional upon Parliamentary authority, or upon 

provision of funds by Parliament for the performance of the contract.’"*° 

Besides rejecting the argument of the crown that contracts are subject 

, to the condition precedent of parliamentary appropriation, the court also 

dealt with the contention that specific appropriations are required. Had 

: such a contention been upheld, the results would have been disastrous. 

In Appropriation Acts, Parliament would have to itemize each individual 

5 contract before a right of action could vest in the contractor, clearly a 

practically impossible task. If, for example, an army unit wished to buy 

, newspapers for its recreation room, only if the Appropriation Act 

mentioned this newsvendor’s contract particularly, could he sue for 

breach of contract. Very properly, the court held that no such specific 

t appropriation was ever needed.*! A consideration of the treatises on 
{ 


parliamentary procedure confirms the correctness of this view. Durell, 
for instance, writes:” 


29Tbid., at p. 474 

9 Thid., at pp. 501-2 

'Cf. Canadian Domestic Engineering Co. v. Ray, [1919] 2 W.W.R. 762, at p. 777 
2A. J. V. Durell, Parliamentary Grants (London, 1917), at pp. 206-7 
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If, as is the case, Parliament grants to the Crown a certain sum for a certain service 


in a given year, without any more definite appropriation in the terms of the grant, it is 
1 


legally competent to the Executive to expend that sum at discretion in the year upon 
that service That is to say, since the parliamentary enactment deals with the vote 
only, the Government is not legally bound to adhere to the details submitted to 
Parliament, provided the expenditure is restricted to ‘‘the four corners of the vote” ° 


if Parl ument wishes to prohibit the ise ol a vote tor a service which would be covered 





by the terms of the resolution granting the vote, even though no mention is made of it 
in the details « e « vate he resolution m con 1 a specitic resolution to that 
effect. By this mear nly can Parliament ensure tha ticular service is n \ d 
( or ther her ld 1 10 funds which could I ill Cc ipplied to it In the 
absence of such a proviso there would be no technical incorrectness in charging the 
expenditure against the vote, even though the service were for a purpose for which 
Parliament had not wished to provide Chis point is ad ed by the Treasu hich 
points out that even il { it imount yt iv rie l re luced ippl ' im iO & ‘ intee 
that expenditure will not take place upon the object in respect of which such reduction 
is mace 


That Churchward’s Case and the later decisions have been misunder- 
stood is plain. The case itself is only authority for the extension to the 
crown of the ordinary rule of private law that if a contract expressly 
provides that money payable thereunder is to come from one source 
only, then the provision of money from that source is a condition pre- 
cedent to liability under the contract.** The tentative suggestion of 
Shee J. that there was an implied condition precedent that Parliament 
must have expressly allocated funds therefor has not been adopted any- 
where in the British Commonwealth. 

Canadian cases in which the crown has been held liable on a quantum 
meruit afford proof that the crown may be liable even though Parliament 
has not made appropriations. When considering such a claim in //all v. 
Reg.,*° Burbridge J. noted that the minister “‘took or promised to take a 
vote of Parliament to compensate the plaintiff.’ It is to be observed 
that his concern with this was only on the issue of whether the crown had 
taken the benefit of the work; whether in fact the parliamentary vote 
was taken did not affect his judgement in holding the crown liable on a 
quantum meruit. 


There might seem to be some conflict between the view of Cockburn 


Cf. Maitland, Constitutional Hist [ey nd, at pp. 445-6 
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C. J.88 that absolute promises to pay are enforceable without parlia- 
mentary grant, and that of Viscount Haldane*’ that a government agent 
‘“‘was presumed only to bind the funds which might or might not be 
appropriated by Parliament to answer the contract, and if they were 
not... it made it not enforceable.”’ A balance must be struck between 
the interests of Parliament, the crown, and the individual contractor. 
The legal issue is surely whether the crown agent is authorized to make a 
particular contract. If he is acting within the normal scope of his duties, 
and the particular contract is one authorized by statute, either because 
some general or specific parliamentary appropriation is referable to it, or 
because Parliament has otherwise authorized the execution of the work 
contemplated by this contract, then the contract is valid and enforceable. 
To hold that a specific appropriation and nothing else can give a right 
of action on crown contracts would be both unfair to the contractor and 
contrary to public policy. It would be most unjust too, if a contractor 
engaged on a project which had parliamentary authorization, were to be 
denied a right of action on his contract merely because he was unaware 
of the day-to-day state of the appropriation accounts. It is essential 
that the contractor should have confidence in the government being 
bound by contracts entered into by their authorized agents. Otherwise, 
tenders will merely be increased by way of insurance against the possi- 
bility of obligations not being met. Moreover, one would have thought 
that governments committed to programmes of expanding nationalization 
must satisfy the public that they are claiming no special privileges in 
these new fields.4° Surely this consideration was one of the main reasons 
why the present socialist administration in the United Kingdom promoted 
the passing of the long-overdue Crown Proceedings Act. 

It is interesting to note that, in the United States, either an appropri- 
ation or statutory authority creates a binding contract. By statute it 


is provided that ‘‘no contract or purchase on behalf of the United States 


shall be made, unless the same is authorized by law or is under an ap- 
propriation adequate to its fulfillment.’ Richardson J. said in Shipman v. 
United States” that ‘‘where there is a liability on the part of the Govern- 
ment, it is not avoided by the omission on the part of the Congress to 


(1865) 1 O.B. 173, at p. 201. 

*Commonwealth of Australia v. Kidman, {1926] A.I.R. 1., at p. 3 

“Although many of the newly-created public corporations are not crown agents, it 
seems that those of a social service tvpe, e.g., the Re gion il Hospit tl Boards under the 
National Health Service Act, 1946 (Great Britain), enjoy the prerogatives of the crown 


’ 


In Union Packing Co. v. R., [1946] 4 D.L.R. 89 it was held that the Bacon Board was 
an agent of the crown 

"S. 3732 Revised Statutes. 

(1883) 18 Ct. Cl. 138, at pp. 147-8 (per Richardson J.); cf. Parson's Case, (1879 
15 Ct. Cl. 246 
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provide the money with which to discharge it.’’ In Schuller and Mc- 
Donald vy. United States,* the same court held: “*. . . persons contracting 
with the Government for partial service under general appropriation are 
not bound to know the condition of the appropriation account of the 
Treasury.” 

In addition to the necessity for parliamentary authorization or 
appropriation, Parliament has a further means of preventing the con- 
tractor obtaining a judgement for breach of contract against the crown, 
for there is nothing to prevent the passing of a subsequent statute 
abrogating the contract. In the Canadian case of Reilly v. R.,“ for 
instance, the plaintiff sued the crown for breach of a contract of service. 
He failed in his action because, a statute having abolished the office, the 
contract became void for subsequent impossibility. As Lord Atkin, 
reading the advice of the Judicial Committee of the Privy Council, said: 
“Tt will be important to bear in mind that a power to determine a contract 
at will is not inconsistent with the existence of a contract until so 
determined,””* 

If these were the only restrictions on the availability of remedies to 
the citizen against the crown, there would be then a reasonable balance 
between conflicting public and private interests. Unfortunately, a citizen 
who has obtained a judgement of the court against the crown in his 
favour has still not shaken off the shackles of parliamentary control. 
It is the general practice throughout the Commonwealth, in statutes 
authorizing suits against the crown, to provide that judgements against 
the crown are to be satisfied only by grants made by Parliament for 
that purpose.* ‘‘No execution can issue against the Crown; the petitioner 
remains dependent upon a combination of goodwill and the moral 
pressure he may hope to secure from public opinion.’’4? Yet there is 
force in the statement of the United States Supreme Court that ‘‘the 
award of execution is a part, and an essential part of every judgment 
passed by a court exercising judicial power.’*’ Sir Edward Coke said 

1937) 85 Ct. CL. 631 


1034 \.¢ 176 


6h g., 32, Crown Suits Act 1908 (New Zealand O4-6 Jud iry Act 1903-33 
\ustralia 37, Crown Proceedings Act, 1947 (Great Britain In the United States 
too, the dgement credi has no remedy if Congre fails to appropriate; JJetfield \ 
r 1 State 1933) 7S ¢ Cl. 419 
H J I Kl Resp bil the State in England in 32 // 
(1919), p. 447, at p. 455 
‘Gordon v. United States, (1864) 117 U.S. 697, at p. 702. Nevertheless, no judicial 
process is available against the United States—E. Freund, “Private Claims against the 
St ite,’ in 8 Polit l Science VUuarteriy 1893), p 625, at p 630: ¢ Martindale, The 
State and its Creditors,’’ in 7 Southern Law R 1882), p. 544, at p. 548 
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that ‘“‘when the law gives anything to anyone, it gives also those things 
without which the thing itself would be unavailable.’"*? Unfortunately, 
that is not so as regards suits against the crown at the present time. If 
Parliament has conferred a right of action, whether in contract, tort, or 
quasi-contract, on the citizen against the crown it seems that once the 
judgement has been given in the citizen’s favour, there should be no 
legal obstacles to recovery; his judgement ought to be of the same legal 
value as one against a fellow-subject. It has been shown that Parliament 
exercises adequate control over contracts at the stage before judgement 
for breach can be awarded against the crown. Similarly, if Parliament 
has thought fit to acknowledge the tortious liability of the crown, it 
should be content to accept the judgement of the court on the trial of 
such cases. Obviously, it cannot be predicted in advance what the 
tortious lability of the government will be in any given vear, but 
Parliament must trust the courts not to award excessive damages. 
Perhaps the Crown Proceedings Act, 1947, might have followed the lead 
of the Federal Torts Claims Act, 1946°° in the United States by pro- 
hibiting jury actions in all tort suits which were entered against the 
government. 

The most obvious way of facilitating the enforcement of judgement 
against the crown is to allow execution against the crown, as suggested, 
for instance, by the minority of a Canadian Bar Association Committee 
in their 1936 Report.*' Whenever such a suggestion is made it is usually 
regarded by the executive and by many judges as impracticable, on 
grounds ol public poli Vv. 

\s for the opposition of the executive, the whole history of pro- 
ceedings against the crown is one of the executive grimly hanging on to 
each and every immunity regardless of its justification in the light of 
public policy. Just as many legislatures in the Commonwealth have 
seen fit to override the inadequate objections of the executive on the 
substantive issues of crown liability, so too the arguments in favour of 
procedural immunities must be closely scrutinized to see whether their 
retention is justified in the public interest. A good example of the crown 
resisting process for inadequate reasons, and at the same time preventing 
justice from being done, is furnished by its successful assertion of im- 
munity from interpleader proceedings.” Yet the British Parliament has 
now completely abolished that immunity.® Or, further, the insistence 

Franklin's Case, (1593) 5 Co. Rep. 46a, at p. 47a. 

S. 410 


'Report of the Committee on Provincial Legislation and Law Reform, 1936. 
The Mogileff No. 2., [1922] P. 122 


Crown Proceedings Act, 1947, s. 16. 
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of the crown on its immunity from garnishee proceedings,** an immunity 
partly removed by the Crown Proceedings Act, 1947.° 
The following observation of Gray # in the United States case of 


Briggs v. Light Boats is a typical judicial objection. It would be 
inconsistent with the very idea of supreme executive power, and would 
endanger the performance of the public duties of the sovereign ... to 
submit to the judicial tribunals the control and disposition of his public 
property, his instruments and means of carrying on the government in 


war and in peace, and the money in his treasury.’"** The myth of the 


sovereignty theory, held among others by Mr. Justice Holmes, that 
“there can be no legal right as against the authority that makes the law 


on which the right depends” has been exploded by the arguments of 


Professor Borchard 57 indeed, the readiness with which governments have 


accepted civil liabilitv confirms that this is no barrier to the proper 
enforcement of liability Nor can there be anything inconsistent in 
submitting the crown to judicial process, sinc it is now done it all stages 


up to judgement throughout the Commonwealth. More serious is the 


further objection expressed in the Light Boats Case that interference with 


public property would hamper the sovereign in the performance of his 


public duties. Here, if at all, must lie the jus on for the continuance 
a ; oa . ; ; if 

of this procedural immunity. It is obviously wrong to allow execution, 

against, for instance, government dockvards or atomic bomb plants 


It may be that some assets emploved in connexion with the exercise of 
less important government functions could be liable to execution without 
undue prejudice to the public interest. We are all familiar with the 
hair-splitting decisions as to whether government agencies are or are not 
within the shield of the crown.®* It seems illogical that the enforceabilit: 
of a judgement should depend on whether or not such bodies enjoy the 
royal prerogatives. Is it then practicable to allow execution against the 
States The statute could easily be drawn so as to exclude establishments 
used for purposes of national security. Beyond that, it would seem 
essential to restrict the exercise of the remedy, by requiring the consent 


of the court to execution against crown property, ipplication for consent 


having to designate the particular property against which execution is 
See F. F. Kar t \ttachment of Mo Hi | f the ( in 3-1 
130), at p. 323 
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sought. There is an analogy in the French system where the unsatisfied 
judgement creditor of certain state agencies can force execution and sale, 
the property chosen being that the sale of which is least prejudicial to 
the public interest.6* The most serious practical objection to this scheme 
is that the courts might hold themselves incompetent to decide whether 
any particular property ought to be exempt from execution on grounds 
ol public interest. 

This question of execution on judgements against sovereign states 
has also been much discussed in public international law. The United 
States®’ and many European countries have held that a submission to 
suit by a sovereign does not involve submission to execution, the reason, 
of course, being that it would be contrary to “the general international 


understanding.” English courts have not yet decided this point, 


but 
it is interesting to note that pre-war Italy, while recognizing the im- 
munity of property from execution where it would be contrary to the 
public interest of the sovereign State, did allow it against commercial 
and other non-public property belonging to foreign sovereigns.® This 
Italian distinction might be utilized in municipal law. 

Attachment is another mode of execution which might be allowed in 
the case of judgements against the crown. The rules of court authorizing 


garnishee proceedings have been thought inapplicable to the crown 
1] 1 or 
F 


because of the presumption that the crown is not bound by legislation 
in which it is not named.™ Although the point does not seem to have been 
the subject of judicial determination, that principle would presumabl 
govern when it was sought to attach a debt owed to as well as one owed 
bv the crown. Certainly, section 25 (4) of the Crown Proceedings Act, 
M. M. I I] ] I l t les D ) ky d 
nistration , ‘ Nancv, 1926), at pp. 170 ff J. Berthéle L’Ob! 
de | id | et son Exe md le D I? 1 ) 
1912 ) 13 
nd ( v. Kw nvasstyrelsen, (1930) 43 2nd 70 
I | ‘ \ ; 23 M 3S 1) 


) ( it | TOS (per Ma ( | 
e Iss vas left open | he H e of I | 1 D ) nt ( i 
’ , niap 1924] A.C. 797; cf. Dickinson v. D 30) 1 B. 376 
p. 380 (per I Hewar L. Opp m, Inter» ’ ( H. 1 
ht, I 1947), vol. I, at p. 240, n.1 ‘ ‘ | . 
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1947, now prohibits in Great Britain the use of attachment as a means 
of enforcing a judgement against the crown. It is instructive to look at 
the system developed by Rumania during the nineteen-twenties. By a 
law of 1925,°° the Cour de Cassation, the civil court having jurisdiction 
over suits against the government, was empowered to direct a modified 
form of execution against the government, when the latter did not 
comply, within a specified period, with a pecuniary judgement delivered 
against it The judgement creditor was allowed to attach anv funds 
other than taxes) due to the government and in the hands of another 
citizen, or any rents owed by tenants of government property. This 


attachment was effected in accordance with the civil-law rules of pro- 
cedure This measure, which has met with approval from French 
write rs,°” seems to be the most progre ssive vel adopted ior the entorce- 
ment of judgements against the government, and the adoption of a 


similar rule in the British Commonwealth merits careful consideration. 


It would appear not to be inconsistent with the legitimate powers of the 
legislature and the executive, nor contrary to the public interest. 

1} t ( New \ k has dey ~ | wha ppare it] 1 eCllective 
ilternative m¢ «| of ofts the inability of a judgeme creditor 
to compel an appt The state budget annually provides in 
iivance a lump m for jud ment n the state \fter the comp- 
troller has paid out tl vhole of this allotted n, he purchases an 
furthe lor its iViINn laimants, as an estment for the sinking 
fund of the state pursuant to law; and when a new appropriation is 
ivailable, these sinking funds are reimbursed with interest as allowed by 
law when computing interest for judgements.’ \loreover, mandamus 
is ivall bl nst the ce Dt Het l he do : sO pa i claimant.’ 
This scheme oids the S of exercisi licial process against 
the state, and at the same time gives the subject a legal right to compel 
pavment bv the official 

Whether or not it is ¢ ipablk Ol idopt on in the Commonwealth, it 
does at least draw attention to a further weakness in the present remedies 


I 
of the citizen against the crown. Unlike New York, the citizen in the 


Commonwealth who complains of non-payment by the official to whom 


funds have been entrusted by the crown has no remedy. In Reg. v. Lords 

\ 13 « | ao sar ' 1) 93 1OD5 

\ yed 1925 » OTD 

Pe ) } ation ‘ { . 

n (Paris, 1933 it pp. 44 

|. W. McD a rt of Cl The Admu ration of a rt Liability in 
New York,” in 0 Law and Cont rary Problen 1942), p. 262, at p. 279; s. 20(7 
8S) Cx rt of Claims Act 19390 New York State Finance Law US. 4 


Opinions ot \ttorney-General (New York 1916), at p. 70 
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Commissioners of the Treasury,” mandamus was applied for against the 
lords commissioners of the treasury to compel them to pay over to a 
county treasurer the cost of expenses incurred by the county in prose- 
cuting offenders. The court found that Parliament had _ specifically 
appropriated a sum of money for payment of the cost of these prose- 
cutions, and that funds applicable thereto were in the hands of the lords 
of the treasury. Nevertheless, the application for mandamus was refused 
on the ground that these funds were held by them as agents for the 
crown, and to grant the application would be tantamount to issuing 
mandamus against the crown. The injustices consequent on this decision 
(which the court itself reached with reluctance) have been difficult to 
remove. The decision has not been upset in England, and has been 
expressly followed in Australia® and New Zealand.” In Eire it has been 
relied on to justify the refusal of a declaratory judgement against a 
minister that he should pay to the plaintiff funds appropriated by the 
legislature. Canadian courts alone seem to have tried to limit its 
operation by seizing on an admission by counsel for the crown in the same 
case that “when the legislature has constituted the Lords of the Treasury 
agents to do a particular act, in that case a mandamus might lie against 


rf 


them as mere individuals designated to do that act.’ For instance, in 
Minister of Finance of British Columbia v. R.,77 the court distinguished 
between ‘‘a Minister acting as a servant of the Crown and acting asa 
mere agent of the Legislature to do a particular act,’’** and, although 
refusing the writ on other grounds, conceded its availability against a 
minister designated by the legislature to pay compensation out of a land 
registration insurance fund. In R. ex rel. Lee v. Workman's Compensation 
Board,?*? a majority of the court held that mandamus lay to enforce the 
payment by the Board of a pension out of funds appropriated for the 
payment of pensions, because Parliament had created the Board as its 
agents for that purpose. 

Even with the restricted interpretation given to it by Canadian 
courts, the rule laid down in the Treasury Commissioners’ Case will 
continue to deny citizens satisfactory redress. It is to be regretted that 
the Crown Proceedings Act, instead of reversing the principles of that 


decision, left the rules relating to mandamus unchanged by excluding 
1872) L.R. 7 O.B. 387 
%Ex parte Krefft, (1876) 14 S.C.R. (N.S.W 146 
‘Awatere Road Board v. The Colonial Treasurer, (1887) 5 N.Z.L.R. 372 
Leen v. President of the Executive Council, |1928]| 2 Ir.R. 408 
*Tbhid., at pp. 389-90 
711935] 3 D.L.R. 316. 
8Tbid., at p. 322 
7911942] 2 W.W.R. 129 (C.A.B.C.) 
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from the operation of the Act “proceedings on the Crown side of the 
King’s Bench Division.’’* 

Perhaps the provisions of this Act merit closer examination, because 
they illustrate so well the extent of the subject’s rights to enforce judge- 
ments against the crown. Section 25 (4) provides: ‘Save as aforesaid 
no execution or attachment or process in the nature thereof shall be 
issued out of any court for enforcing payment by the Crown of any such 
money or costs as aforesaid, and no person shall be individually liable 
under any order for the payment by the Crown, or any Government 
department, or any officer of the Crown as such, of any money or costs.”’ 
The same section directs the court to issue a certificate of any order made 
against the crown, and adds that “the appropriate Government de- 
partment shall... pay to the person entitled ... the amount appearing 
by the certificate to be due to him.” It might be thought that this last 
provision is mandatory in form and that therefore the crown could be 
sued for statutory negligence if payment were not made as directed. 
That could not be done, however, because section 2 (2) only makes the 
crown liable for breach of ‘‘a statutory duty which is binding also upon 
persons other than the Crown and its officers.” In the result, the 
judgement creditor of the crown or a government department is given 
by the Act no legal means of enforcement either against the crown or a 
defaulting officer of the crown. 

France has seen the necessity for recourse against an official whose 
actions deprive a citizen of his judgement debts. First, a minister 
refusing without good cause to honour a judgement against the govern- 
ment either of the civil or administrative courts, may be sued for his 
faute personelle in the civil courts.” Furthermore, a citizen unable to 
recover from certain subordinate governmental organs may request a 
minister or other appropriate superior official to enforce payment by a 
tax lev ‘inscription d'office) or, if necessary by an execution and sale 
(la vente d’office). Should the minister refuse to take these steps, then 
the aggrieved judgement creditor may apply to the Conseil d’Etat for 
an order against him. If the minister is still obstinate, the citizen may 
then sue him in the civil court for this breach of duty.™ 

It is clear that even if the rule that mandamus does not lie against 
servants of the crown is not abolished, at the very least legislation must 


be passed imposing a personal responsibility to pay judgement creditors 


». 38 (2 S 5 
27. Appleton, 7° I ntaire de Contentieux Administratif (Paris, 1927). at 
p 335 
H. Berth . 3 ed., Pa 33), 
it p. 1154 
A. oe j ‘ p , mn? Vor lu D id 
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on the minister or other officer in charge of the funds allocated for the 
purpose by Parliament. Then, the courts could follow the Canadian 
lead and enforce payment, where necessary, by mandamus.” 

Many factors have underlined the need for improvement in the 
citizen’s rights when suing the crown. ‘The vast extension in state 
activities and state-citizen relationships, the abandonment of the Aus- 
tinian theories of sovereignty, and the tendency to the development of a 
separate system of public law particularly in countries on the continent 
of Europe, are obvious ones. As yet, Anglo-American law has sought 
this improvement by extending private law to the crown, in contrast, 
for example, to France's separate droit administratif. Most European 
countries resorted to this current Anglo-American expedient when first 
making exceptions to the rule preventing the crown from being sued, 
but finding the reform inadequate, had to set up a system of adminis- 
trative tribunals. Even Belgium, which had allowed actions against the 
state in the civil courts for a century, in 1946 found it necessary to set 
up a Conseil d’Etat with supplementary jurisdiction over suits against 
the state.“ If the common-law jurisdictions are to operate successful- 
ly a private-law system of state liability, then it is essential that no 
unnecessary hindrances should be imposed on plaintiffs, and that justice 
should both be and seem to be done. It is, therefore, necessary that 
parliamentary interference should not exceed that reasonably necessary 
for the due exercise of the constitutional functions of the legislature. A 
claim of prerogative must be upheld only where it is necessary in the 
public interest, and not merely because it is hallowed by long usage. A 
ready means of enforcement of judgements must be devised so that the 
citizen no longer has to rely on the polite fiction that to know an injury 
and to redress it are inseparable in the royal breast. The political 
principle of the personal responsibility of ministers must be reinforced 
bv legal sanction so as to prevent them or other responsible officers from 
sheltering behind any surviving immunities of the crown, such as the 
latter’s freedom from mandamus. Reforms made in implementation of 
these ideas are the very minimum requirements to translate into reality 
Dicey’s boast that the “rule of law” is a bulwark of protection to the 


individual. 
H. STREET 


Faculty of Law, 
University of Manchester. 


*The United States Supreme Court, although originally following the Treasury 
Commisstoners’ Case in Louisiana v. Jumel, (1882) 107 U.S. 717, now recognizes that 
mandamus lies against public officers in such circumstances; e.g., Loutsiana v. McAdoo, 

1913) 234 U.S. 621. See also W. H. Mack, ‘‘Compulsory Process to the Comptroller 
Ca neral,”’ in 3 George Washington z, lt% Rei ew (1934 , ae 2 Q7. 


x ' 
“By a law of December 23, 1946, article 7. And see H. Velge, Le Con d' Etat 
Brussels, 1947), at pp. 132 ff. 








THE MEDIEVAL IDEA OF THE STATE: 
THE GREAT CAUSE, 1291-2 


NE of the difficulties that confront the medieval historian is to 


determine what men in the Middle Ages meant by words which 


hy 
I 


they took for granted and never troubled to define. Such a word is 


réegnum, which we tr inslate sometimes iS kingdom ind sometimes as 


realm When we use either equly ilent, it is hard for us not to associate 
our modern concept of the state with the kingdom or the realm, even 
though we know that we should not. We are sometimes surprised, there- 
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we cannot assume that their ideas were accepted by or even known to 
the non-academic layman. We can get at the ideas of the latter by 
examining their actions in the crises that occasionally occur in monarchies 

disputed successions. The questions to be answered are: Were there 
any accepted constitutional provisions for succession? Was the suc- 
cession treated differently from the inheritance of an ordinary fief? How 
did kingdoms differ from fiefs? 

In France, the habit of dividing kingdoms among heirs died with the 
Carolingians, unless we regard appanages as divisions. The Norman 
ind Angevin kings of England sometimes divided their possessions, but 
lever in such a way that England was split among heirs. Fiefs, on the 
contrary, were divisible under certain circumstances. We may conclude, 
therefore, that kingdoms differed from fiefs in that they were not divided, 
but we cannot say much more with certainty. 

In France, the extraordinary fecundity of the Capetians permitted 
in unbroken line from 987 to 1316, but between 1316 and 1328, three 
kings died without male heirs. In the three ensuing crises, it became 
clear that the French constitution contained no clear-cut provisions on 
succession. Each emergency was settled on the basis of expediency and 
ambition, and no reasoned addition was made to the constitution to meet 
further cases. It was inexpedient that a woman should rule even though 
she was the closest heir, and in each case, ambitious male relatives reached 
the throne, although heiresses had better claims. The only permanent 
political result was the establishment of precedents to exclude females 
\ few vears later, when Edward tt revived a claim to the throne through 
his mother, a part of the Lex Salica was falsified to reintorce the pre- 
cedents, and thus the famous Salic Law, barring females from inheriting 
or transmitting the throne, was established. The only conclusion on the 
nature of kingship that may be drawn from these cases is that it was 
considered desirable that a person capable of performing the duties of 
king SUCE eed.! 

In England, on the other hand, the question of the rightful heir rose 
frequently after L066, but it is quite clear that relative suitability of the 
claimants, and force, or the capability of using it, determined the suc- 
cession, not constitutional law. Little more than this can be said about 
the succession of Henry 1, the struggle between Stephen and Matilda, 


ind the accession of Henry u. Unless we can trust an account written 


1’, Viollet, Comment les femmes ont été exclues en France de la suc nad ronne 
olfprint from Mémoires de l Académie des Inscriptions et Belles-Lettr vol. XXXIV, 
part 2, Paris, 1803 See also R Fawtier, L’ Europe occidentale de 1270 ad 138t premi 


partie, de 1270 d 1328 (Paris, 1940), pp. 68-72 
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long after the events by a gossipy chronicler,? we must conclude that John 


\rthur succeeded 


rather than 


Richard because John was on the spot, 


» whereas Arthur was neither. The removal of Edward I 


Parliaments of the fourteenth century, and the part 


played by Parliament in the accession of Edward 11 and Henry Iv were 


revolutionary in character, and the constitutional questions raised lie 


this stud: 


is concerned with the laws of 


succession and the nature of the state at the « 


questions raised can be 


nd of the thirteenth century. 


completely answered by in- 


therefore, in having very full 


lortunate, 
documentation of the pro eedings that s¢ 


: of Scotland in 1291-2. 
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ended in a judgement by which Edward 1 established the right of John 
Balliol to the kingdom. It has long excited the interest of historians of 
England and Scotland, and the main events are well known.‘ It is 
surprising that the documents have not been thoroughly studied for the 
light they shed on political thought at the end of the thirteenth century, 
particularly on the questions connected with the nature of kingdoms. 
In the course of the proceedings, the claimants, their lawyers, and the 
court made numerous remarks on the nature of the crown and kingship, 
and of the law. None of these men can be called political theorists, and 
for that very reason, their views give some idea of the penetration of 
abstract ideas into the minds of the very practical men of the late 
thirteenth century. 

The events that led up to the trial may be stated briefly. When 
Alexander ut of Scotland died in 1286, he left as his sole direct heir an 
infant grandchild Margaret, the only offspring of his daughter and Eric, 
king of Norway. The barons and the community of Scotland elected 
custodians to govern the country until Margaret was capable of doing so. 
Edward 1 arranged with the custodians to marry his son Edward to 
Margaret, and though the treaty of marriage permitted only a personal 
union of the kingdoms, he doubtless hoped that a real union would be the 
eventual result. At this time there was little reason to expect national 
resistance from southern Scotland at least, where the baronage was 
\nglo-Norman, and the population anglicized. Scottish nationalism 
was a product rather than a cause of the Wars of Independence. 

Margaret, however, died in 1290 on her wav from Norway, and the 
whole question of the succession was opened. The custodians or guardi- 
ans continued to rule as an interim government, but increasing disorder 
fomented by aspirants to the throne, particularly Robert Bruce, put them 
in a difficult position, which was not eased by dissension in their own 
ranks. Bruce seems to have claimed the throne even before Margaret’s 
death, and now a group who called themselves the Seven Earls, and of 
whom Bruce appears to have been one, claimed an ancient right to choose 
the new king, and made it clear that they intended to choose Bruce. 


The guardians favoured the candidature of John Balliol.' 


ire not the result of carelessness, but of the different purposes for which they were 
prepared, 

‘C.S. Terry, A History of Scotland (Cambridge, 1920), pp. 56 ff. gives a good brief 
account with genealogical tables. 

F. M. Powicke, King Henry III and the Lord Edward: The Community of the Realm 
n the Thirteenth Century (2 vols., Oxford, 1947), vol. II, pp. 668-9 and appendix G, 
pp. 788-90 treats the political and constitutional questions briefl 

.. per leges et consuetudines Regni Scocie a tempore a quo non extat memoria 


usque in presens ad jus et proprietatem et ad libertates Septem Comitum Regni Scocie 
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When Edward's marriage plans thus collapsed, he turned to the next 
best thing, a real exercise of feudal superiority over the kingdom of 
Scotland, based on the vague claims and actions of his ancestors. That 
his lordship was not recognized before 1291 is clear; had it been, he could 
unquestionably have exercised the right of guardianship over the minor 
heiress and her fief, the kingdom of Scotland. Edward had remained in 
friendly communication with the guardians, and when his good offices 
were requested, he moved swiftly and surely. It was not his intention 
to serve as an arbitrator; he desired to judge the claims to the throne in 
his court just as he would judge the claims to a vacant barony held of 
him as a fief. His first step was to prove his feudal superiority, which he 
did to his own satisfaction by amassing a collection of excerpts from 
chronicles showing subordination of kings of Scotland to kings of Eng- 
land. These excerpts show plainly enough that Anglo-Saxon kings had 
been stronger than their Scottish contemporaries, but there is naturally 
no question of a feudal relationship before the conquest. After 1066, 
some Scottish kings performed homage to some English rulers, but it is 
not always clear whether the homage was for lands they held in England, 
or for the kingdom of Scotland. In no case is there evidence of a complete 
feudal subjection of Scotland to England.’ 

Edward next invited the magnates and prelates of Scotland to meet 
with him at Norham on the English side of the border on May 10, 1291,° 
and summoned English barons to meet him with horses and arms there 
on June 3. It is indicative of the relations between the English and the 
Scottish baronage that several men who were to figure as claimants to the 
throne were summoned as English barons.’ The Scots who appeared at 
Norham hesitated to acknow ledge the king’s feudal superiority , and were 
given three weeks to consult their fellows. On June 2, they reappeared, 
and admitted Edward's suzerainty. The candidates now accepted his 
et communitatis Regni ejusdem pertineat Regem in eodem Regno facere et in sede regia 
instituere et honores ad regimen Regni Scocie pertinentes eidem attribuere 
Palgrave, Documents, vol. I, introduction, pp. viii ff.; pp. 14-21, no. iv; pp. 21-2, no. v. 

Religious houses were ordered to search their chronicles for evidence of the superi- 
ority of England over Scotland as early as March, 1200. J]. Bain, Calendar of Documents 
Relating to Scotland (A vols., Public Record Office, 1881-8), vol. II, p. 470. J. Stevenson, 
Documents Illustrat of the History of Scotland from the Death of King Alexander III 
to the Accession of Robert Bruce, 1291-96 (2 vols., Edinburgh, 1870), vol. I, p. 122. The 


assembled proof of superiority is printed in Rymer, Foedera, vol. I, part 2, at pp. 769 ff., 


and by Palgrave, Documents, vol. 1, pp. 56-137 


‘I have not been able to find this invitation. C edera, vol. I, part 2, at pp. 755 


“, I 


762, 766; and Stevenson, Documents, vol. I, 


Bain, Calendar, vol. II, pp. 473-4; Feodera, vol. I, part 2, p. 752. The 


to the barons ordered them to appear in horses and arms with full service. F. 


y Writs and Writs of Military Summons (London, 1827-34), vol. I, 
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jurisdiction; the guardians turned over seisin of the castles in token of 
seisin of the realm (without which seisin the king could not bestow it on 
the successful candidate); and Edward reappointed the guardians, with 
one added. He then made it clear that he was direct, and therefore 
active, lord by selecting the necessary officers to administer the kingdom, 
and the guardians approved. Finally, all the candidates and all the 
magnates and freemen were required to perform homage and swear 
fidelity to Edward as direct and superior lord.'® Modern scholars have 
looked askance at Edward's historical proof of feudal superiority, and 
properly, but his claims were accepted by contemporaries, however 
reluctantly, and once acknowledged, his suzerainty was legally effective. 
From this point on, he proceeded on the premise that Scotland was a fiet 
held of the king of England, and so did the parties to the case. So, tor 
that matter, must we. 

Edward pointed out that he was entitled to decide personally a case 
between claimants to a fief held of him, but he nevertheless saw fit to 
act through a large court, no doubt to ensure impartiality, or at least its 
appearance. He chose twenty-four from his council, and the two most 
likely claimants, Bruce and Balliol, each selected forty auditors. This 
court differed from the ordinary feudal court, which would have consisted 
of any barons or other suitable persons the king chose to summon. The 
twenty-four of the council, however, were most active with the king in 


making the judgement. The eighty were called upon to give their opinion 


on questions of law, and to approve the judgements."! 

Thirteen claimed the throne, but of these only four are of importance, 
since the others did not press their suits. As there were no surviving 
descendants of Alexander 11 or Margaret, and the only ascendant was 
Eric of Norway, whose claim could not be offered or taken seriously 
under feudal law, the succession had to fall to a collateral. Of the 
collaterals, John Balliol, Robert Bruce, and John Hastings claimed the 
throne as descendants of three daughters of David, Earl of Huntingdon 
and brother of King William 1 (1165-1214). Balliol was the grandson of 
the eldest daughter of David and claimed succession by primogeniture. 
Bruce was the son of the second daughter, and claimed that since he was 
one degree closer to a king who had reigned, he ought to have the throne 
by proximity. Hastings was the grandson of the third daughter. Count 


Annales Regni Scotiae, pp. 240-52. Foedera, vol. 1, part 2, at pp. 762-8. Palgrave, 
Documents, introduction, p. lii. 

'' Foedera, vol. I, part 2, at pp. 766, 777; Palgrave, Documents, illustrations, p. iv. 
\ plausible suggestion that the tribunal was modeled on the Roman judicium centum- 
virale was advanced by G. Neilson, “Brus vs. Balliol, 1201-92: The Model for Edward's 
Pribunal,” in 16 Scottish Historical Review (1918-19), pp. 1 ff. 
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Florence of Holland claimed as great grandson of the vounger sister of 
David. With the exception of John Comyn, a very remote collateral, all 
the other claimants but one were descended from five of the illegitimate 
children of William 1 who was called the Lyon because of his more 
conventional exploits. Robert Pinkney claimed through an illegitimate 
daughter of Henry, son of David 1. Wing Edward remarked that he 
himself had a claim, which he must have based on his descent from Edith 
(or Matilda), daughter of Malcolm Canmore and wife of Henry 1 of 
England, but he waived it without prejudice to himself or his heirs in 
the future.! 

Though it seemed clear enough that the real issue lav between Balliol 
and Bruce, it took about a vear and a half to reach a final decision, as 
there were lengthy adjournments. The trial falls into two main parts; 
in the first, the court decided that Balliol’s claim based on primogeniture 
was better than Bruce’s based on proximity. This gave Balliol a better 
right only against Bruce, and it remained to try his rights against the 
claims of the other contenders. In the second part of the trial, Bruce 
changed his position and joined with John Hastings to argue that since 
all rights went back to three daughters, from whom Balliol, Bruce and 
Hastings descended, Scotland should be divided among the three 
claimants according to common law. Florence of Holland claimed that 
David, the father of the three daughters, had been condemned as a felon, 
and that he had renounced his claims to the throne; he could, therefore, 
pass on norights. The other claimants defaulted or withdrew. The 
court again de ided in flavour ol Balliol. 

The interest of the case, however, is not so much in the choice of 
Balliol, which seems almost a foregone conclusion, needing only to be 
entorced by a strong hand, but rather in the questions raised by the 
arguments of the several parties and their lawyers. These arguments 
bear directly on the critical problem of the nature of the state at the end 
of the thirteenth century, and have the additional interest of being 
presented by barons and ordinary lawyers of the common, civil, and 
canon law, rather than by scholastic and legal theorists. There are a 
great many contemporary statements of this sort scattered in the Year 
Books and other sources, but nowhere else have I seen so rich an as- 
sortment of views presented in connexion with a single case. 
It is in this period, the last years of the thirteenth century, that we 


begin to find rather vague and often contradictory statements that 









There 1 good genealogical table in Tert History Scotland, pp. xvi ff., and 
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indicate the development of a new political structure, which is sometimes 
loosely called the national monarchy, in place of the feudal monarchy. 
However, many of the most important institutions associated with a 
national monarchy were as yet lacking, for example, a body of consti- 
tutional law determining who should be king, and capable of furnishing 
principles to decide a disputed succession. Scotland did not differ much 
from contemporaneous monarchies in its lack of laws to settle a problem 
that had not previously arisen. In fact, the claim of the Seven Earls to 
an historic right to choose a king, and an obscure attempt of the com- 
munity of the land (evidently composed of freemen other than barons) 
to deny Edward's overlordship show at least a desire to recognize an 
internal constitutional body with the right to select the monarch." 
However, circumstances of internal disorder and the ambitions of a 
powerful neighbour made it inevitable that the solution would be imposed 
from outside. The recognition of Edward's feudal superiority put the 
kingdom of Scotland in a special position and influenced the whole 
proceedings. The subordination of the kingdom as a fief, together with 
the fact that the kings of the past had not been crowned and anointed 
by the church, raised very legitimate doubt that Scotland was a true 
kingdom at all." 

In the subsequent discussion of the arguments, only those points 
that pertain to the nature of kingship will be presented. These represent 
but a small part of the pleading. There are several positions to consider: 
that of John Balliol, who was pretty consistent in the two parts of the 
trial; that of Robert Bruce, whose arguments in the two parts must be 
treated separately because of his complete change of face; that of John 
Hastings, whose arguments coincided with Bruce’s in the second part; 
that of Florence of Holland; and finally, the opinions and decisions of 
the twenty-four from the king's council and the eighty assessors. 

In the first half of the trial, when a choice was made between Bruce 
and Balliol without reference to the other claimants, Balliol’s pleading 
was defensive because he had the better case under the common law of 


England, and evidently under the laws and customs of Scotland. On 


In the only references to the objection by the community, that body appears to 
be distinguished from the prelates, magnates, earls, and barons, who did not protest 
against Edward's claim to overlordship. Annales, pp. 242, 245. Other references to 
the community in the relevant documents do not encourage much generalization. 


Rymer, Foedera, vol. I, part 2, at pp. 762-4, 767, and supra, n. 6. 
‘\lexander 11 had unsuccessfully sought papal sanction for ecclesiastical coronation 
early in his reign. It was not granted until 1329, at the request of King Robert Bruce 


M. Bloch, ‘An Unknown Testimony on the History of the Coronation in Scotland,” 
in 23 Scottish Historical Review (1925-6), pp. 105-6. 
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the other hand, Bruce’s case was hopeless in the common law.'® His 
problem was to find a body of law favourable to him, and to persuade 
the court to judge according to it. He therefore took the position that 
since Scotland was a kingdom, succession should be judged ‘‘by right 
and the law by which kings reign.”” What is this law by which kings 
reign? Elsewhere Bruce referred to leges regales, ley reale, jus naturale, 
dreit naturel, and called each the law ‘‘by which kings reign.’"'® In such 
law, he asserted, succession among collaterals goes by proximity; in this 
case, the son of a second daughter, that is, Bruce, is preferable to the 
grandson of a first daughter, that is, Balliol.'7. ‘Since custom which is 
(established) between people and tenants cannot bind the sovereign, and 
namely the king, nor prejudice him, for kings are established to govern 
the people and not to be governed by them,” the king is above the law 
of his subjects and should not be judged by it, but by the natural law 
by which kings reign.'® If the kingdom were a partible tenure, it would 
be proper to judge the case by ordinary law (under which the eldest of 
the sisters would receive the title and the estate would be divided equally 
among all sisters as one heir), but since a kingdom is involved, and 
kingdoms are not divisible, it should be judged by the royal law under 


Bruce could have found some support for his claim in the King's Case, i.e., John’s 


accession at the expense of his nephew Arthur, the son of his defunct elder brother. 
The King’s Case delayed the full development of the d 


loctrine of primogeniture in 
England. In this part of the trial, neither claimant held that the inheritance should be 
I 


divided among co-heiresses. Therefore, since Bruce claimed the whole kingdom, he had 
no case, since in the English law of the period, inheritance remained in the line of the 


eldest until extinct. Proximity was of little weight, while primogeniture was favoured. 


W. S. Holdsworth, The History of English Law (9 vols., London, 1922-6), vol. III, at 
p. 175, citing Year Books. Britton (ed. F. M. Nichols, Oxford, 1865), bk. VI, chap. iil. 
Fleta (ed. J. Selden, London, 1647), bk. VI, chap. i 


It is not yet possible to pronounce with certainty on questions of Scottish law at 


this pe riod The doctrine in Regiam Maiestatem (bk. 2 chaps. 23 ff. 


does not differ 
materially from the English common law. Acts of the Parliaments of Scotland (n.p., 
1844), vol. I, appendix, at p. 250. I have not been able to use the new edition by Lord 


Cooper (I dinburgh, LOA7 . 


6 | . par dreit e par la ley par quele reys regnent."’ Palgrave, Documents, vol. I, 
no. vi, p. 23; no. viii, p. 30; no. vii, pp. 26 ff.; “‘. . . quod quaestio super jure regnandi 
habet terminari et judicari per jus naturale (per quod reges regnant) et non per Leges 
et consuetudines, inter subditos usitatas ...", thid., p. xviii; Foedera, vol. 1, part 2, 


at p. 777. 


] 


oedera 


Palgrave, Documents, vol. 1, no. vi, pp. 23 ff. and illustrations, p. xviii. F 
; ets 


vol. I, part 2, at p. 777 


’ 


ist uke custume qe est entre pueple et tenaunz ne puet lyer le Sovereyn, e nome- 


ment le Rov, ne fere a |) pre judice, kar le s Re ys sont establiz a governer le por ple e ne 


mie de estre governe de eus...."’ Palgrave, Documents, vol. 1, p. 25, and illustrations, 


p. xviil; Foedera, vol. I, part 2, at p. 777. 
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which a male excludes a female heir. Women cannot perform the duties 
of a vassal, a judge nor a lawyer, much less of a king. Balliol should 
therefore be excluded.'® In the first generation descended from the three 
daughters of Earl David, Bruce was the sole surviving male. His attempt 
was to eliminate Balliol’s mother, and therefore John, from the succession. 
He ignored, of course, the obvious reply—that his argument eliminated 
all three daughters and all their descendants, since if a woman cannot 
inherit, she cannot transmit rights.*° In his further efforts to prove that 
succession to the kingdom was not by primogeniture, he showed that in 
the past, the younger brother of a king of Scotland had sometimes been 
preferred to an infant son as successor.”! Bruce concluded by asking 
Edward, his ‘‘sovereign seigneur and emperor” to award him the kingdom 
“in accord with the roval law by which kings reign.’’” 

In this part of the pleading, Bruce’s position forced him into argu- 
ments that would make him a defender of the integrity of Scotland, had 
he not reversed his stand later. The king is above the law, which he 

makes with the help of his princes. He is governed, however, and his 


right to the kingdom is determined, by a higher law, the roval law under 


which kings reign. Some of the terms Bruce used, and some of the 
| provisions of this law to which he appealed make it certain that he was 
thinking at least in part of the Roman law. For example, a Novel of 
Justinian made proximity more favourable than primogeniture among 
collaterals. Yet in Roman law, males did not exclude females among 
collaterals. It is obvious that Bruce’s royal law was a good deal more 
| 


Palgrave, Documents, vol. I, no. vii, pp. 26 ff. and no. viii, pp. 30 ff. (badly 
mutilated). 


\s Balliol did not fail to point out. Foedera, vol. I, part 2, p. 778; Palgrave, 
Documents, vol. I, illustrations, p. xxiv. 
Palgrave, Documents, vol. I, illustrations, p. xviii. Foedera, vol. 1, part 2, at p. 777. 
2**E por ce qe les Reys sont suz les leys, et dreit de Reaume ne deit estre juge par 
commune ley ne par I{ey] des sugez, prie a nostre Seignur le Rey, com 


son Sovereyn 
Seigneur e son Empereur qe il voille son dreyt trier e juger selom ley 


rega jle par quele 
Profe ‘sor Joseph 


Reys regnent, e deyvent regner.’"’ Palgrave, Documents, vol. 1, p. 29. 
%. Strayer, who has been generous with helpful suggestions, informs me that he knows 


} I 
of no French reference to the king as emperor within his realm before 1297 However, 
the doctrine of the king as emperor was applied to the kings of England and France, 
though tentatively and doubtfully, early in the thirteenth century. F. Schultz, ‘ Brac- 
ton on Kingship,” in 60 English Historical Review (1945), pp. 149-50. 

WV. W. Buckland, A Text-Book of Roman Law from Augustus to Justinian (2 ed., 

Cambridge, 1932), at p. 375. ‘‘Si vero neque fratres neque fratum filios, uti diximus, 

defunctus reliquerit, omnes deinceps ex latere cognatos ad hereditatem vocamus secundum 
uniusquisque gradus praerogativam ut proquinquiores gradus ipsi ceteris praeponantur.” 

Justinian, Novellae, CXVIII, iti, 1; 3 Corpus Juris Civilis (ed. R. Schoell and G. Kroll, 


Berlin, 1895), at p. 375. ‘Item, ex descendentibus ulterior veniet cum proximiore, in 
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than mere civil law. If it were not, why did he call it leges regales, leges 
naturales, rather than jus civile? Elsewhere in the documents connected 
with the case, /eges imperiales is used when Roman law is clearly meant.*4 
The conservative opinion of the times, that law was ultimately an in- 
adequate reflection of the divine will or law, considered natural law a 
step « loser to the divine law than were parti ular laws. Romanists had 
such a high opinion of the subject of their studies that they considered 
Roman law very close to natural law*—and the validity of any law 
rested ultimately on its conformity to the higher law. Bruce spoke of 
the roval law as if it were a sort of extension of the vis directiva of Thomas 
Aquinas, of Bracton’s Jex under which the king rules.** Bruce’s royal 
law was more even than these; it was not only a set of principles under 
which the king rules and should obey, but also the laws that determine 
the right of the king to the kingdom. It was a good argument, the best 
that he could have made under the circumstances, but no such law or 
body of law was recognized at the time, and Bruce's case floundered on 
the rocks of Balliol’s reasoned answer and the conservatism of the judges. 

John Balliol’s pleading was of a much different character. He was 
himself well informed in the English common law (as any important 
Enelish baron had to be), and he knew that he had by far the best case 
under this law. He concentrated on two points: that the succession 
should be judged under the common law of England, and that the elder 
line succeeds until it is extinct, regardless of proximity.??7. To Bruce's 


+} le} 


argument that the king is above the law, and should not be judged by 


the law of his subjects, he replied that neither he nor Bruce was a king, 
but that each was a demandant for a tenure in the court of their overlord, 
the suzerain of that tenure. Therefore, the case should be tried bv the 


law of the kingdom from which the tenement depended; in this case, 





the common law and the customs of England.2? Moreover, as to the 
latere tantum proximior.”’ Vacarius, Liber Pauperum (ed. F. de Zulueta, Selden Society, 
London, 1927), bk. VI, pp. 46 and 49. 

‘In the Lippe il of the Seven | irls, whic] nternal evidence suggests was composed 
by Bruce. Palgrave, Documents, vol. 1, p. 20. Cf. infra, n. 36. 


For such opinions (and contrary ones) in antiquity, see C. H. McIlwain, The Growth 
tical Thought in the West (New York, 1932), pp. 123 ff. 


*6Thid., p. 329. For a fuller discussion of Bracton, see Professor McIlwain’s Consti- 
tutionalism, Ancient and Modern (revised ed., Ithaca, N.Y., 1947), chap. iv. 
7The circumstance, that the rights of both Bruce and Balliol (as well as Hastings 


went back to three sisters, is responsible for much of the argument. See the references, 
supra, n. 15, and infra, n. 49, 59. 

...idem Johannes dicit quod per easdem leges et consuetudines debet Rex 
Anglie Dominus superior Dominus [sic] Regni Scotie cognoscere et judicare de dicto 
Regno Scocie inter petentes, per quas idem Rex Anglie de terris et tenementis ad 


coronam suam spectantibus si per antecessores suos infra Regnum suum occupatis 
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point that the king was above the law, he replied in the best Bractonian 
manner, that the king of England does not use force when he believes 
that he has a right to a tenure, but proceeds by writs of his own chancery 
and trial in his own courts, since he has no right to deprive his subjects 
of their holdings without due process of law.** Here and elsewhere, John 
did everything but use the words in distinguishing between gubernaculum, 
or prerogative, where the king is above the law in case of necessity, and 


jurisdictio, or ordinary jurisdiction, where he is not.*® Since the case at 


hand clearly involved the rights of subjects, it was patently a matter of 


jurisdictio, and must be settled by common law. As to the second point, 


regarding primogeniture, he stated clearly that the common law favoured 
the elder line in determining succession to the kingdoms of England and 
Scotland, as well as to earldoms and baronies in those kingdoms. It was 
improper to introduce foreign or outside law of any sort.*! As to the 
partibility of the kingdom, he maintained, as Bruce still did, that it was 
indivisible.* 


cognoscit et judicat et antecessores sui cognoscere et judicare solebant, et hoc est per 
communem legem et consuetudinem Regni sui et non per alias leges et consuetudines 
qualescumque.”” Palgrave, Documents, vol. I, illustrations, xxi (a better text than 
Foedera, vol. I, part 2, at p. 778). Cf. Palgrave, Documents, vol. I, p. 49. 

. ge le devantdit Rey d’Engleterre Soverein Seigneur d'Escoce, en son Reaume 
d'Engleterre, des terres porprises sor ses ancestres Reys d’Engleterre, tot soit il desuz 
la ley de son Reaume avantdit il ne ouste pas les tenans qe tiel tenement le deforcent 
par pouer ne par volente sans jugement de sa court, mes prent brief de sa Chancelerie 


demeigne e demande vers les tenans les tenemens de la sesine ses ancestres, de qi sesine 


il voet demander, par autiele descente e autiel resort, come font Contes, Barons, e 
iutres menues genz de sa terre.’ Palgrave, Documents, vol. I, p. 49; Foedera, vol. 1, 
part 2, at p. 778. 


*°For a brilliant discussion of the distinction between gubernaculum and jurisdictio 
and its place in the history of constitutionalism, see MclIlwain, Constitutionalism, 
at pp. 74 ff. 

“...dicit idem Johannes quod quicquid dicit [Robertus] de aliis Regnis et Regi- 
onibus vel de ipsorum consuetudinibus, in Regnis tamen Anglie et Scocie in quibus 
Reges regnant par successionem in recta linea et Comites et Barones eodem modo 
succedunt in hereditatibus suis, exitus postnate licet in gradu proximior non excludit 
exitum primogenite licet remotiorem in gradu in ipsa recta linea successione durante.” 
Palgrave, Documents, vol. 1, illustrations, xxi, xxiv. Foedera, vol. 1, part 2, at p. 778. 

*In tracing his descent on which he based his claim, Balliol referred to cases where 


sisters were heirs as follows: ‘‘descendit jus et debuit descendere Cristiane et Deruorgulde 
ut sororibus et uni heredi si Regnum esset partibile. Et quia Regnum est impartibile 
descendit jus de integro Cristiane predicte ut sorori antenate predicti Thome et heredi.”’ 
Finally, he claimed the kingdom “‘ut ille qui exiit de sorore primogenita de Regno im- 
partibili.””. Palgrave, Documents, vol. I, illustrations, xiii, xxi. Foedera, vol. I, part 2, 
it p. 778. I cannot find any basis for the statement of Professor Powicke that Balliol 
held that the lands involved, but not the kingship, were partible. King Henry, vol. II, 
pp. 788-90. 
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Balliol has not fared well at the hands of historians, who have 
traditionally regarded him as the tool of Edward tr. Yet, under the 
circumstances, he had no choice but to accept the situation, in which 
Edward was acting as overlord, and to plead as best he could to obtain 
the succession. The best possible line was the one he followed. 

Such were the pertinent arguments in the first part of the trial. At 
this point, the court had to decide two things. Which law should be used 
in making the judgement? Which petitioner had the better case?* 
When the auditors were asked which law should be used, they disagreed, 
and were unwilling to commit themselves without the advice of the 
kine’s twenty-four. These latter likewise demurred, saying that they 
were few, and not of the highest rank of the earls and barons who ought 
to judge in the king’s court. Since they were not certain, and the 
Scottish auditors disagreed, thev asked that the court be afforced.** A 
postponement was granted, and an afforced court decided unanimously 
that the judgement should be made by the laws and customs of the 
kingdom over which the king presided if clear laws could be found, 
“and if, in a case of this sort, certain laws and customs are not found, 
the lord king, by reason of the preeminence of his royal dignity can and 
should establish new law (condere novam legem) with the counsel of the 
nobles, prelates, great men and magnates of his realm. They said, 
moreover, that concerning the aforesaid realm of Scotland, as far as the 
right to succession is concerned, judgement should be made and proceeded 
to just as in the case of earldoms, baronies and other indivisible 


tenures.” Here the Annales add a eood deal of detail to the other 


\ccording 
1202, asked the audit 
late is probably 
request, postponement Was 
| raccount that excludes this; 
rave's documents suggests it rf n. 35 Then, on October 14, he 
question again and got the answer. Foeder ol. I, part 2, at p. 777. The 


nt proceed nes are lumped together as if the. ill occ irred on this same dav. \ 


tocol attested by Andrew, formerly cl 


erk of William of Tang, and apostolic 
that the date is given as October lS Palgrave D uments, vol ‘ 
loo much took place to have been included in one day, and the 


as the king ask his council about the law and receive their reply on October 24. 


On the twenty-ninth, he asked the eighty and received their reply on the thirty-first. 


On November 5 the king and council made and drafted the judgement, and on the 
sixth, the eighty agreed. Annales, pp. 253-64 

‘Rymer, Foedera, vol. 1, part 2, at p. 777 

*Presentibus ibidem utriusque Regni Nobilibus et Prelatis una cum sapiencioribus 
et discrecioribus utriusque Regni certis ex causis ibidem vocatis petitum fuit per Domi- 


num Regem memoratum publice, et quesitum sicut alias, per quas leges sive consuetu, 
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sources because the replies of some councillors and auditors are given 
separately. It is clear that the councillors thought Bruce's royal law was 
Roman law, and that the idea of using it was repugnant to them.*® As 
the king was acting as emperor in this case, the judgement should be 
made according to the law of the kingdom over which he presided, 
namely England, and Roman law should be introduced only if it had 
special application.*7 When Edward asked his council “if the realm of 
Scotland is so excellent and worthy that it should be judged otherwise 
than other tenures of the realms of Scotland and England,” the bishop 
of Durham replied, and the others agreed, ‘‘as to succession and according 
to the form of the petitions of the claimants, judgement concerning the 
realm of Scotland should not be made otherwise than of other tenures of 
their peers because of any dignity or prerogative. However, the kingdom 
has or can have, many other prerogatives in itself.’"°5 The eighty agreed 


dines esset in predicto negocio ad judicium procedendum, et an in casu in quo lege- 


certe vel consuetudines reperirentur aut etiam diverse utpote in Anglie et Scocie Regniss 


qualiter esset ad judicium procedendum et etiam judicandum. Et si de dicto Regno 


Scocie sit aliter judicandum quam de Comitatibus Barontis et aliis tenuris: respon- 
deruntque eidem unanimiter nullo contradicente vel reclamente tam Nobiles quam 


Prelati Auditores et alii quod per leges et consuetudines Regni illius qui c. “‘regnorum 


quibus” in Foedera] preest si certe reperiantur in hoc casu judicare potest et debet. Et 
1 in casu hujusmodi certe leges vel consuetudines non inveniantur: idem Dominus 
Rex racione preeminencie dignitatis sue regalis de consilio Nobilium Prelatorum Pro- 


cerum et Magnatum Regni sui debet et potest condere novam legem. Dixerunt insuper 


quod de predicto Regno Scocie quoad jus succedendi est judicandum et ad judicium 


procedendum sicut de Comitatibus Baroniis et aliis tenuris impartibilibu Palgrave, 
nts, vol. 1, illustrations, xvii; Foedera, I, part 2, at 
me of the replies of the councill ollow: the bishop of D ld that the 


ind customs of England should be u “et non legibus Imperialibus, nisi facerent 


i 
r pro casu proposito.”” William of Valence added “Si Rex aliud faceret, contra- 


veniret juramento suo.’ Others agreed with the bishop of Durham, and added, “et non 
per jura scripta debet procedere in hoc casu.”” Annale 

hic censetur Imperator.” 

Edward asked his council * 


debe il udu irtalio modo qu 


quod aliae tenurae dictorun 
Dunelmensis, et dixit quod, quo 
ium, non debet de regno Scot liud fleri ju m, ration is dignitatis vel 


pracrogativae, quam de aliis tenuri ium suorum bet tamen regnum, vel habere 
potest, in se multas alias praerogativas.” 1e others agreed, Annales, p. 256. Edward 


itl 
then isked the parties and the eight if they kt \ ns pec L\ hols plied th it 


Scotland could not be treated like a partible barony or iridor i it wa impartible ‘ 


t 
ruce replied that the kingdom had no specialty except its king, and that it ne into 


hand, he would show the king (Edward) its specialt 


were thena ked ibout the law to be used ia pec 


gland and Scotland differed hey replied the laws 


the king should make new law. Annales, p. 258. 
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that the king and his magnates could make new law if necessary, but 
they felt that if the laws of Scotland provided one thing and those of 
England another, the laws of Scotland should be observed.*® On the 
basis of these opinions, the council prepared and the auditors approved a 
judgement recognizing Balliol’s better right over Bruce, and judgement 
was so pronounced.* 

At first glance, it would appear that the court had stated that in 
law, a kingdom was indistinguishable from any other barony. Yet the 
detailed account in the Annales more than suggests that this was not their 
intention. Only the circumstance, that the claimants had acknowledged 


that Scotland was a fief held of the king of England, and their pleading 


“4 
1 1 
| 


on this basis made it possible to judge succession and only succession ) 
on the same basis as inheritance of any other earldom or barony. Even 
under the circumstances, the fact remains that their judgement was not 
the same as it would have been in cases of earldoms and baronies, for 
these we re partible though the court state d th it they were not 2 ithe 
court upheld the integrity of the kingdom in this judgement and in the 
second one, where a serious effort was made to divide it. A kingdom, 
therefore, “‘can have many other prerogatives in itself,” and unity was 
one ol them. The kingdom, as a fiel, wa held to be subject to the 
common law in determining the heir to the throne, and it is difficult to 
see what other law could have been used at this time, but it is worthy of 
note that Bruce tried to find a royal law especially for this purpose. 

In the second half of the trial, Balliol’s claim was heard against those 


of the other contenders. The case presented for Count Florence of 
Holland was not taken very seriously. He based his plea on an alleged 
renunciation by Earl David of any rights he might have to the throne, 
and a conviction of that earl for felony against his lord—the two together 


eliminating any rights of David's heirs. Since Florence could prove 


neither the renunciation nor the conviction for felor 


Vv, he { tiled, but the 


' 


arguments presented on his behalf include strong statements on kingship. 
' 


David's renunciation freed all the people of Scotland from the lordship 


of himself and his heirs forever, “For the right of a realm is principally 


| 
1 "9 
royal dignity and government of people... . Phe renunciation might 
pote et debs de cor proc é l n rum, novam legem 

con ( ‘ ( ( fheiens cense | | ol 121? , 
» QOS 

inp pp. 259-65 er, I vol. I, 4 2. p. 770.1 ve iments, 
vol. I, ill XV Some ‘ ( ke ey | 1 
favo ed Br Cen px ae the ( | ] nn? - 
p. 264. S € so nat n be id ea named by Bruce 
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not be binding if it had been made ‘‘by men of the people who are beneath 
the law ... because they cannot make law among themselves, but it is 
perfectly proper for him who is a king to make law at his will.” “These 
things, so solemnly done by the king of the land and his council, by 
common assent of his baronage, guaranteed by faith and by oath of the 
people, should be established and maintainable, and in no way should be 
broken or nullified.’’” 

The real contenders in the second part of the trial, however, were 
Bruce again and Hastings, against Balliol. The real issue was whether 
or not Scotland was actually a kingdom. Balliol maintained that it was, 
and as such, was indivisible. Bruce and Hastings claimed that it was not, 
but was a tenure divisible among daughters, parceners, or their heirs; 
therefore, they should share the lands of the kingdom with Balliol, as 
heirs of two of the three daughters of Earl David. Historians have 


Ig 


nored the crucial point, that they were now arguing that Scotland was 


‘ 


not a kingdom, and have consequently drawn conclusions from theit 
pleadings that there was no difference whatever in their eves between 
kingdoms and baronies. Hastings was the aggressor, and his arguments 
are the most full and his position most extreme. Bruce followed along, 
but his case was weakened, as the court later stated, by his previous 
contention that Scotland was an indivisible kingdom. Balliol, as belore, 
concentrated on replying to their central arguments, and had to make 
only one point, that Scotland was a kingdom and therefore indivisible. 
In this and in his statement that he had the best right to the kingdom, 
he pleaded conservatively and very clearly. 

Hastings started from two points: first that the king of Scotland was 
not a crowned and anointed king; and secondly, that Scotland’s feudal 
relationship beneath England deprived it of whatever character of a 


kingdom that it might have. As to the first, both the papal curia and 


the coun il ol the king ot Enel ind h idl recenth rata l led ivainst i claim 


of the king of Scotland to receive an ecclesiastical coronation and unction. 


Wherefore, since the royal dignity of the king of England « her crown 
“Ce graunt e resignement avant allegea, e deyt alleger, tut le pople de Escoce de 
gynurie de lui e de ces heirs, com droit fere, ou dreit doner, au dist Willem. Iar 
lreit de reaume principaument est, reale dignite e governement de pople. ...”" Annale 
278. The renunciation might not be binding if it had been made “entre gens du 
ple qui sunt desuz la ley, .. . pur ceo que ne poeint entre eus lei fere; jalemeins, bien 
t a celui qui rei est lei fere a sa volunte."’ Since the king was author, and the re- 
nunciation was established in his court before h m and hi baronage, ind the | nat 
ind the people accepted it and wore to it, “‘Celes choses, 1 olempnement fe ri pa Re 
terre e son Conseil, par commun assent de son barnage, e par feye e par serment 
pople aferme, deit estre estable e meitenable, e en nule manere deit estre irrite 


anenti...."" Annalk » pp. 305-6. 
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to his member, so that the chief'may not be blemished thereby, it appears that this 


member has neither the estate nor the royal title by which it would be indivisible as a 


1 


kingdom, nor is exempt from the common law of England and Scotland 


\nd if one regard the person who should be heir has no special properties which 
rightly pertain to a king, by which he can rightly reign, and call his land a kingdom by 
right; for he has neither royal unction nor coronation as a king, nor were any of his 
ancestors crowned before him. . . Wherefore it seems to John of Hastings that having 
regard to the tenure in itself, and the person in himself, that there is no specialty by 
which this kingdom not divisible by right 


‘The heirs of Scotland should hold of the king of England, as of a chief 


lord, and therefore the lord of Scotland is his man, and not under God 


alone.” Scotland, he alleged, had alwavs been held as a fief of the king 
of England. ‘If it seems that this name of king (of Scotland) means and 
signifies a higher estate than does chief seleneur or sovereign seigneur, 


then it is against the order of words to call the man and the subject kin 


and sovereign, and his chief by the name of seigneur Wherefore, in 
establishing his judgment, the chief seigneur should have no regard to 
this title of king or of the kingdom of Scotland,’ and the lands in 


Scotland and England alike should be divided, “‘since, although the land 
of Scotland may be called a kingdom, the land in itself is but a seigneur) 


or an honor, like Wales, or the County of Chester, or the Bishopric ot 


l - pric ol 
Durham.” One heir should have the tithe and the symbols and powers 
1) i ( ( i le dignete le Rei de | ele e ne por i © ¢ me {t 
emit | ( nm pa int ble 1 CeO | ceo membre ne ad 
mie de ¢ ( eal cC | ( 1 se bk con ca ( I exe | a 
le I ( «it | CoOct inp 316 li H i ed 3 
‘ His points are ve fl d in Grea | 
} I, p 2 aw. O ismall y irk rinted in the Amp 
‘ ‘ " me que i ( ) pre ( especl 
i | f | ‘ ‘ ( nome 
| In cl ) ‘ n ( ] ( ( t 
vant | i ‘ é oe I el re \ e, de | ‘ 
n IX rl ( ernie ent lk I e ne po . 
i I ( Ca in eH ‘ I ‘ aa en ¢ en se 
. ' = s “ sear , , : , j j 
y » 1 
] 5233-4 


‘ ‘ 
d ‘ ‘ I rr Thid 
20-30 tl 1 ( ( | | ¢ 
| vn) and wa ct n | l 30 
15-1 | ida ly pointe ( id } held 
1 ( ‘ | lb ‘ \ ‘ lo ) 9-19 
nd _ be city e an ¢ ] 513-15 
S embl ‘ le re e « ne t noun 
n erein se | ( ( I e de nouns appeler 
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of rule, and enough land should be included in his share to preserve his 
dignity, but the lands themselves should be divided among the three 
heirs. Bruce was less aggressive, being content to follow along with 
Hastings. Both reserved the right to claim later a share of certain 
properties that were not crown lands, and some escheats 

Balhiol's reply was well considered. He had pre viously granted that 
Scotland was held of the king of England, and had successfully urged 
that its succession be judged by English law. He knew very well that 
other baronies, for example, the earldom of Chester, had been divided 
imong heiresses and their descendants.*’ He had, therefore, to prove 
that Scotland was a kingdom and _ indivisible He argued that even 
though the king of Scotland was not crowned and anointed, other kings 
on the continent were not either, notably the kings of Spain and Aragon. 
“As for unction or coronation of the person, John of Balliol savs that 
these properties do not make the king, for there are many kings who are 
neither anointed nor crowned, but he savs that other things make the 
king, that is to sav, peace and justice... ."°° Though Scotland is held 
of the king of England, it has alwavs been held as a kingdom by its kings, 
who were recognized as kings by the chur h ot Rome and all the kings 
of Christendom. ‘The castles, burghs and towns of Scotland do not 
make the king, nor do thev confer roval dignity, but the roval dignity 
itself makes the king; castles, towns and burghs and all other things in 


the realm append to the royal dignity, which dignity ts an integrity, and 


home e le suget rei e soverein, e son chef par noun de seignut Par quet, a cele de 
nominacion de rei, (ou de reaume ne ic] de Escoce), ne deit pas le chef seignur aver 
regard, a founder son jugement, par ordre tote cest heritage al issue del une soer, en 
estrangeaunt les autres, qui sont parceners de saunc par une entier dreit Ik. desicome 


ount este jeques en Ce renestat ce parcenerie, aust bien de lur terres en Escoce come 
en Engleterre, par une meme decente, dount nous dioms, que coment que la terre de 
K-scoce seit appelle reaume, la terre en sei ne est fors une seignurie, ou une Honur, sicome 
Gales, ou le Counte de Cestre, ou le Esvesche de Durham.” // d., pp 315-16, 322 
: Innale Ss, pp. 27 1-2, 334, 342 5, 347, 349-50. Bruce was of course h LIT pM red by 
s shameless change of position on the questions of partibility and the law to be used 
On the partition of Chester, see R. Stewart-Brown, ‘The End of the Norman 
Karldom of Chester,” in 35 English Historical Review (1920), pp. 26-55 \s Professor 
Powicke has remarked, Balliol, Bruce, and Hastings must all have been familiar with 
case, for they were descended from parceners of the earldom. Aing Henry, vol. Il, 
pp. 788-90. In 1291 all three were involved in a case of debt with the king as tenant 
of part of the lands of Earl Ralf. Stevenson, Documents, vol. 1, p. 223. For documents 
n the division of the earldom, Bracton’s Note Book (ed. F. W. Maitland, 3 vols., 
London, 1887), case 1137, 1213, 1273 
‘E quant al enunecion ou corunement de la persone,—dist Johan de Balliol que 
cestes propretez ne fount pas rei; car mouz des reis sont, qui ne sont enoinz ne corunez; 
mes dist que autres choses fount rei, ceo est asaver, pes € justice; e dist que le Rei de 


Escoce tuz tens deques en cea ad eu pes e justice en sa terre.” Jbid., pp. 325, 341 
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the highest lordship in any land where kings rule.”"*! The kingdom and 
its appurtenances alike are indivisible. Here and throughout, his argu- 
ments smack of Bracton—gquta lex facit regem. Wingship is so high an 
estate that it draws lesser characteristics to itself and obliterates their 
effect; ‘“‘the roval dignity cannot perish through any homage or service 
that it performs.’ Thus, certain foreign kingdoms are held of the 
emperor and yet remain kingdoms. In this case, the king of England is 
emperor 

Hastings brushed aside Balliol’s point that some kings rule subject 
to the emperor and the laws of the Empire, and declared that “the king 
of England is subject to no law, but is author and maker of law, both 
for his realm and all its members; and since Scotland is a member of the 
crown of 4ngland, there should be no comparison or similarity between 
the members and their head, nor to other kingdoms.’’ Coronation and 
anointment are the chief properties of kingship, and peace and justice 
do not make a king or a kingdom; the bishop of Durham, the earl of 


Chester, the lords marcher and other palatine lords have peace and 


justice, but the VY are nol kines becau ( thes re tenants ol the king ol 
England, and further, they are not crowned or anointed.*' Balliol 
‘ i 1w de Escoce seit ten le tre scien le Rei de Engleterre, 
Incarnacion nostre Seignur, e t z jors puis, la terre de Escoce ad 


Brac n. / ( t Consuetudinibu 1» (,. Woodbine 1 ve _ New 


Haven, 1LO15 
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countered with more observations on peace and justice, and pointed out 
that fugitives from English justice could take shelter in Scotland, whereas 
they could not in the palatinates—the king of Scotland had a monopoly 
of peace and justice against his lord, and was therefore a true king. No 
proof was more attractive to the medieval mind than a symbol, and 
Balliol found one. A crown is but an emblem of what the king should be; 
it is round, signifving perfection, but has four flowers or points to indicate 
the regal characteristics of justice, force, prudence, and temperance. 

lhe statements dealing with the effect of homage on kingship reveal a 
better knowledge of law and political theory than of history. Hastings 
supported his contention that homage destroved kingship with an 
assertion that the king of England held from God alone, and that ward- 
ship could not be exercised over the king by reason of any homage.*’ It 
is, of course, well known that Richard had done homage to the emperor 
Henry via hundred vears before. That this was regarded as a derogation 
ot his regalitv may be indicated by his sec ond coronation after his release 
from captivity. John had become the vassal of the pope, and papal 
legates participated in the regency during the minority of Henry 11. 
As Duke of Aquitaine, Edward 1 himself was the vassal of Philip tv. A 
better argument might have been found in the refusal of the kings of 
France to perform homage except by proxy for lands they held feudally. 
As to the historical validity of the statement that Scotland had always 
been held as a fief of the king of England, no comment is necessary, 
except that it had been accepted at the very beginning of the trial, and 
pleadings and judgements had to be made on this basis. 

Balliol, then, argued that the choice of a successor ought to be made 
under the laws of England and Scotland, and not under any special royal 
law, but that the kingdom held a special character that modified the law, 
in that it made partition impossible, and imposed forcibly the rule of 
primogeniture. Under the circumstances of the case, Scotland would 
have been divided if it had been treated as any other fief. Hastings and 


Bruce were arguing the very opposite of a contention that the kingdom 


Marchis de Gales, e le Conte de Cestre, e le Evesche de Durham, e mouz des Countes e 


Barones en Irelaunde e aillurs; e si ne pount il pas par taunt approprier a eus noun de 
rei, ne fere les terres reaume.”” Annales, pp. 325-7. 
Innales, p. 327. 

. que enunccion de roi ne encoroment du rei ne sont fors signe du roi, quel il 
deit estre. ... E issint corone ne fet pas rei, mes est signifiaunce, come avant est dist.” 
Annales, p. 341. 

“FE dount il piert que ne est pas semblaunce ne comparison du Rei de Engleterre, 
quant a son reaume, e de la terre de Escoce; car le Rei de Engleterre ne tient son reaume 
sinoun de Deu, ne le reaume de Engleterre ne porra, par nul homage, james cheir en 


garde du chef seignur, ne estre juge par chef seignur.’ Innales, p. 329 
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should be treated like any other tenure; they held that Scotland was not a 
kingdom at all, and should therefore be judged like any other tenement. 

The court was finally asked to decide on several questions. Accordit g 
to one account, the court cast out the second claim of Bruce, since he had 
previously held that the kingdom was indivisible, and could not change 
his plea. The Scottish members were then asked whether earldoms 
and baronies were divisible in Scotland, and they replied that baronies 
were, but carldoms were not. The court then held that Scotland was 


indivisible, and that it should go to Balliol by primogeniture 


Brabazon, speaking for Edward, awarded the kingdom to Balliol.‘ 
L 


ater, When Balliol performed homage for his realm, Edward ominously 


remarked that if the new king did not pr » justice, he would hear 


} 


appeals from his court, and if necessary, intervene.“ Edward knew well 


what this could mean from his experiences with Philip the Fair in Gascony, 
and Balliol was soon to learn 

From this material, certain conclusions may be drawn. First and 
most important: the persons involved did not think of the kingdom in 
the same terms as any other tenement. ‘To be sure, they held different 
opinions as to its nature and as to how it differed from ordinary fiefs, but 
they all agreed that a kingdom was not a simple barony, and they went 
far bevond mere statements that kingdoms should not be divided. In 
his first plea, Bruce not only held that the kingdom was indivisible, but 
that it should be judged by a sper ial roval law: in his second, he and 
Hastings did not allege that a kingdom was divisible like other fiefs, but 


that Scotland was not a kingdom at all and could therefore be divided. 


‘Kymer, edera, vol. I, part 2, at p. 780 lliol had said in his final argument 
that this should b Annali ». 353 
"The stions and rs are given in both tin and French in 
pp. 354-7 n the pr f th ng and council, tl ighty were ask 
Scotland was part { they replied, ‘‘qu regnum Scotiae non est 


They wert isk i juisitions and escheats re partible, and they replied that 


no such land re partible ‘‘ad hanc horam, qua ad manus regis ejusdem regni fuerint 


j 


devolutae (Frencl lel ire que ele est revenue la iin le rei Then, whether 


earldoms and baronies were partible, and they replied that earldoms were not, as was 


found by judgement of t cour f the king of Scotland in the case of the earldom of 


Athol stheles), but that ron ; inall the kingdom is indivisible, 

hould any consideration be paid to the you r daught ropter jualitatem juris 

quod descendit omnibus, tanquam in recompensationen lal , juris eorum.” 

They replied t} t they had never seen such a case involving ; . it that in the 
; cs 


case of aco 1e eldest made 


tI 
some provisi f t} younger, — ratia, yur I Foeder vol. I 


part 2, 
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Balliol maintained throughout that although Scotland was a member of 
the crown of England, it had special characteristics resulting from its 
roval nature. The court, and certainly Edward, agreed with Balliol, 
despite the judgement that the case should be decided on the same basis 
as succession to a barony, because this judgement was contradicted by 
the final action of the court. It has been remarked that Edward could 
easily have arranged matters so that the kingdom would have been 
divided among at least three claimants. This he did not do. 

There is, however, a groping uncertainty evident in the efforts to 
define the difference between a kingdom and other lordships. Coronation 
and anointment were the most obvious visible tests, but the well-known 
existence of kings who were neither crowned nor anointed rendered this 
criterion indecisive. The very structure of feudal government made it 
difficult to define a king as one who exercised government of people or 
preserved peace and justice, since these powers were by no means a royal 
monopoly. The strong feeling that a true king holds from God alone, 
and that subjection to a temporal ruler weakens his royalty was not novel, 
but the opinion is an important step in the development of the modern 
doctrine of sovereignty. The statements that the king of England was 
acting as emperor in the case should be read together with the almost 
contemporary declarations that the king of France was emperor in his 
realm. The doctrine that the king was emperor internally was to play 
its part in the development of the national state, as an answer to the 
universal claims of the pope and the Holy Roman emperor. But Balliol 
had to fall back on an assertion that roval dignity makes the king, which 
is as much as tosay that a king isa king because he is a king. Yet the 
tenor of these fumbling definitions, taken together with the recognition 
of the difference between a kingdom and a barony, the growing distinction 
between king and crown, and the efforts of people concerned with the 


government to build up the royal prerogative, suggest strongly that the 


men of the late thirteenth century were developing an idea of the state 


much different from the feudal idea of a great honour, even though their 
immature doc trine does not conform to our extreme modern views. 
Clearly, the Anglo-Scottish barons and their lawvers had a good 
knowledge of the common law, particularly of Bracton, and some ac- 
quaintance with political theory. In the very decade when the authors 
of Fleta and Britton were writing simplified manuals on the basis of 
Bracton’s great book, presumably because the original was too compli- 
cated for ordinary use, Balliol and his legal advisers displayed a clear 
understanding of some of Bracton’s most advanced views, notably his 
distinction between gubernaculum and jurisdictio. Bruce himself had 
considerable experience in England as a roval justice and must have been 
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well-informed in the common law. His arguments in the first part of 
the case reveal that he or his legal helpers had a fair knowledge of Roman 
law, and the influence of its study may perhaps be inferred from the 
frequent references to the relation of the king and the law. Bracton’s 
dictum that the king is under no man, but under God and the law, is 
contradicted by many statements in the Year Books and Plea Rolls that 
the king is above the law in certain cases.” Bracton himself was certainly 
aware of this when he reconciled the contrary views by dividing the 
king’s powers into two spheres, the one of government, or prerogative, 
where he was absolute, and the other of jurisdiction, where he was 
obliged to observe the rights under law of his subjects. Ultimately, 
however, the two views, absolute and constitutional, could not be 
reconciled. By the end of the thirteenth century, there was strong 
support for the absolute position in England, though it was not to 
triumph. It is not without significance that Bracton described the sub- 
ject of his work as the laws and customs of England, whereas Britton 
wrote his treatise in the first person plural, as if Edward had issued it 
as a code. In the pl idings for the succession to Scotland, Balliol 
supported the constitutional views, but the other claimants frequently 
stated that the king was above the law, and the court agreed with them 
that the monarch can make new law if necessary. Whether they meant 
by novas leges new procedures to determine rights, or law that would 
affect the right to the throne, is not apparent,™ but it is clear that by the 
end of the thirteenth century, the medieval idea of law as virtually im 
mutable was giving wav to the view that it could and must be changed 


when necessary. Though the king should get the consent of the barons, 


it was he who was the prime mover in legislation. 

Finally, something may be said of the motives and characters of the 
participants. So much of the glory of his grandson has reflected on the 
elder Bruce that one is almost shocked to see him revealed as the un 


principled opportunist in this case. Balliol, on the other hand, who is 


sbove the law ee G. O. Savles, S t ¢ , Court of Kine's Bench (Selden 
Society, London, 1939), vol. IIT, at pp. xliii ff., and Powicke, King Henry, vol. II, p. 679. 

SReitton (ed Nichol bk. I, prol ( 

‘The whole que n of whether medieval legislation was regarded at the time as 
new law, or improvement and enactment of custom till open. For the first view, 
ia r. Plucknett, 4 Con History of the Common Law (Rochester, N.Y., 1929), 
conservalis pinion, MelIlwain, Constitution nt, DT 82 ff. and The High Court 
Parliament ar ( Ne H en, 1910 f 

Not or iB e present his f cc ve he choice of the Seven Earls 
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universally despised as the weak creature of Edward, does not appear 
here in that light at all, though his later actions, or lack thereof, confirm 
an unfavourable estimate of his character. Edward himself, long since 
stripped of Stubbs’s halo, has been accused of a grasping and unscrupu- 
lous policy by some recent writers. As Professor Powicke has made clear, 
he was grasping, but rather legalistic than unscrupulous.® In the 
Scottish case, he acted according to what he considered his rights, and 
took care to see that the rights of others were respected. He could have 
brought the trial to a very different issue, but it was only later, when 
Balliol refused to perform the duties of the vassal he had acknowledged 
himself to be, that Edward acted with ruthless force. 


B. C. KEENEY 
Brown University, 
Providence, R.I. 


pretended that his designation as successor to Alexander II, when that king had 
despaired of issue many years before, was still effective, despite the intervening reign 
of Alexander III. Palgrave, Documents, vol. 1, pp. 14-21, and illustrations, pp. xv, xx. 
It is believed, moreover, that he was the author of a very subservient letter to Edward 
before the trial began. Jbid., introduction, pp. xix ff., and pp. 21-2. 

®6Powicke, King Henry III, chap. xv and epilogue. 




























BRITISH ROYAL COMMISSION ON AWARDS TO 
INVENTORS 


TNDER the British Patents Act, 1907 to 1946, section 29 (1) “any 
Government department may by themselves or by such of their 
agents, contractors or others as are authorised in writing by them at any 
time after the application make, use or exercise the (patented) invention 
for the services of the Crown.”’ Furthermore under section 29 (1A), during 
any war period this power includes the right to make, use, exercise, or 
vend the invention “for any purpose which appears to the department 
necessary or expedient for the efficient prosecution of any war in which 
His Majesty may be engaged or for the maintenance of supplies and 
services essential to the life of the community.” 

The terms under which the government may use the invention, that 
is, the compensation payable to the patentee, may be settled by agree- 
ment, with the approval of the treasury, between the department and the 
patentee. In default of agreement the matter is referred to the court, 
that isin England the Chancery Division of the High Court, for decision. 
Appeals to the Court of \ppeal and, with leave, to the House of Lords are 
permissible 

\ corresponding provision is contained in section 19 of the Canadian 
Patent Act, 1935, which provides that “the Government of Canada may, 
at any time, use the patented invention, paying to the patentee such sum 
as the Commissioner reports to be a reasonable compensation for the use 
thereof, and any decision of the Commissioner under this section shall be 
subject to appeal to the Exchequer Court 

The war-time powers under the British Patents Acts were further 
enlarged by the Supplies and Services (Transitional Powers) Act, 1945. 
Under this Act the crown, during any war period, may use inventions for 
the purpose of maintaining, controlling, and regulating supplies and 
services, so as (a) to secure a sufficiency of those essential to the well 
being of the community or their equitable distribution or their availability 


? 


at fair prices; or ()) to secure the orderly disposal of surplus material. 


Owing to the large number of patented inventions used by the crown 
during the Wars of 1914-18 and 1939-45, the normal procedure of referring 
to the court disputes on the amount of compensation payable to the 
patentee, was considered unsuitable. Moreover, section 29 of the Patents 
\ct provides for payment of compensation only for the use of patented 
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RoyAL COMMISSION ON AWARDS TO INVENTORS 


inventions. During the wars many important secret unpatented inven- 
tions, designs, drawings, and processes had been used by the crown, and 
it was deemed appropriate to grant a remuneration to the inventors or 
owners thereof. 

Accordingly a Royal Commission on Awards to Inventors was 
created by roval warrant of March 19, 1919, to make awards to patentees 
or inventors whose inventions had been used during the War of 1914-18. 
This Commission dealt with approximately 1,800 cases and terminated 
its work in 1937. Some of the principles by which it was guided are laid 
down ina Statement of the Principles Governing Assessment of Compensation 


Adopted by the Royal Commission on Awards to Inventors.” 


A similar Royal Commission on Awards to Inventors was created by 
roval warrant of May 15, 1946,2 to deal with inventions used during the 
War of 1939 to 1945. 


The Commission can make awards under four heads 


Head (1) If any such dispute as is mentioned or referred to in Subsection (2) of Section 
2°) the Patents and Desiens \ct 1007 imended b bsequent .\ hall arise 
regards either a patented invention or a re tered ce n and the ner of the patent 
‘ ered design as the case may be and the Government Department concerned 
| agree to the matter being referred for decision to the said Cor ners instead 
of to the Court or otherwise as mentioned in the said Subsection (2) the Commissioners 
ma i) eed to decick ind ettle such d p e wit! i horit to inve ite nad ce 
‘ ‘ » far may be necessary for the purposes of cert | e them | 
( ( ‘ niringe nt and valid ol the paten ! cle n } ’rovidec 
{ inv powers herel iven to the said Comm ne ill on ‘ ed | em 
) Ca n ! ec own ot e pater ( eY ered « 1 ( i be 
} i ement to accept he cee } eth wr n ( 1 1 the 
C¢ ! me 
He 1 (2 In 1 cast vhere erms ( fan iven 1 cle lin in 
‘ ' elling f use, licensing or otherwise dealin \ in e made in 
lance crew ( in eri t ) iment of ,inver ’ se n 30 
of the Act of 1907) have been agreed or are n course of agreement be en the owner 
of the invention or design and any Government Department, the Cor ners may 
on the application of the Treasury make any recommendation as to the ng or with- 
Iding |} the Treasury of ipproval f ch agreement or propose | reement nd ma 
i t in adjusting or determining any terms or terms of anv proposed eement a 
W ep ( na ! be fully eed. 
at id 3 nan case ot user or illeged er by inv CGs,overnment Dep rt ent or witl 
he approval of a Government Department by an Allied Government her than a 
Dominion Government and the Government of India) of an nvetr ns, cle 
Published by the treasury solicitor in 1920, and reprinted in August, 1946 (London 


HM. Stationery Office, Code no. 73-16 


London Gazette, May 17, 1946, p. 2349. 
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drawings or processes which, though the inventor, author or owner thereof (including a 
servant of the Crown) may not possess any monopoly against the Crown or any statutory 
right to payment or compensation, may neverthel appear from their exceptional 
itil ‘ ‘ e toen ‘ nve i | ( nt t ome remun ition for 
( ‘ nclud ser | of selling fe e, lice ng or otherwise dealing with 
in i ‘ mack 1 ( rdance nerew I the Ce m I on the request of 
he Treasury enquire into the circumstances of the case and may make a recommen- 
da yn » the | is to the emuncra n { ar ha prope t be allowed 
‘ et ‘ 
Head (4 In any case where nder the Agreement between His Majesty's Government 
ind the United States Government concernin he Inte nge of Patent Rights and 
In dT March 1946, ence n e of an invention 
et inted e Un Stat Gover ent e ( 
; Cre tak aan . 
en ( ol ( nve l 
en ind ill other 
‘ ‘ 


Under the rules of procedure issued by the Commission the claimant 
must in every case first submit his claim to the government department 
concerned. If he cannot get satisfaction from the department he can 
isk for the matter to be referred to the Commission. If and when the 
treasury or the department have agreed to the reference, he must file his 


claim with the secretary of the Commission on the proper form. 


I\ 


\ claim under head (1) is appropriate, if the invention used is covered 
by a patent. The claimant can, however, if he wishes, ignore his rights 
under the patent and base his claim on head (3) dealing with unpatented 
inventions 


Under head (1) of the roval warrant, the Commission is entitled to 


determine, as far as necessary for its purposes, all questions regarding 
the infringement and validity of the patent. The Commission, however, 
regards itself as a fact-finding tribunal. Accordingly, it will not ordin- 


arily deal with the validity of the patent and other legal questions, but 


will address itself mainly to the question of whether the patented inven- 
tion has been used, and, if so, what compensation should be fairly awarded 
to the patentec lf the validity of the patent is disputed by the crown 
wr other legal problems arise, the patentee will in most cases have to tak 
the matter to the court Before 1947 no action could, without consent 


of the crown, be brought in the courts against a government department 
to test the validity of the patent.’ However, today under section 3 of the 


Crown Proceedings Act, 1947, if any servant or agent of the crown in- 


ind and Kennedy v. Air Cour 1927) 44 Reports on Patent Cas 153 
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fringes a patent, and the infringement is committed with the authority 
of the crown, civil proceedings in respect of the infringement will be 
possible against the crown. In such proceedings the court can examine 
every legal point material to the issue, including the question of validity. 
An interesting point arises if the use of the invention by the crown 
started before the application for the patent was accepted. Under section 
10 of the Patents Act, after the acceptance the patentee has the same 
rights and privileges as if the patent had been sealed. In ordinary pro- 
ceedings before the court the patentee can, however, demand no damages 
for infringement from a civilian infringer and no compensation from the 
crown for the period before acceptance. If this rule were applied to 
iwards by the Commission, great hardship would arise to many inventors, 
because during the war, under a special power contained in the Defence 
Patents) Regulations, 1941, at the request of the government department 
concerned, the comptroller of the Patent Office delayed the acceptance of 
ipplications for patents for most inventions of importance for the pro- 
secution of the war. It is thought that in such cases the Commission, 
with the consent of the treasury, will award compensation under head (1 


lso for the period between the filing of the patent application and the 


icceptance, 

Under section 29 of the Patents Act, the court can grant compensation 
only to the patentee himself, and in calculating the amount of compen- 
sation can take into consideration only the loss suffered by the patentee 
himself. In practice, however, cases frequently occur where loss owing 
to use by the crown is suffered not, or not only bs by the Pp itentee but by 
some other person, such as an exclusive licensee or an inventor who has 
sold his patent to the patentee in consideration of an obligation to pay 
him royalties. Such a person has no remedy under section 20 of the 
Patents Act, as it stands at present. It is, however, thought that an 
exclusive licensee or other person who has suffered loss owing to the war 
time use of a patented invention by the crown will be awarded compen 

ition by the Royal Commission. 

The Patent Law Reform Committee appointed by the president of 
the Board of Trade in their Final Report! recommend that an exclusive 
licensee or other person who loses in whole or in part the benefit of his 
igreement in relation to the use of a patented invention by reason of 
rown user shall have a statutory right, in peace and in war-time, to take 
Mart in proceedings before the court for compensation under section 29 
ind to be allotted a portion of the compensation in such manner as the 


justice of the case may require. 


July, 1947); par. 81 (Cmd. 7206). 
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If negotiations are pending between the patentee and the crown and 
either no agreement can be reached, or the treasury desires an indepen- 
dent opinion on the fairness of an amount to be agreed, the treasury can 


refer the matter to the Commission under head (2 


Vl 

From the legal as well as the practical point of view, the most inter- 
esting part of the royal warrant is head (3). It enables the Commission 
upon request of the treasury to enquire into the question of grant and the 
remuneration which ought to be paid to inventors or owners of designs, 
drawings, or processes used during the war in cases where no patent 
exists. In such a case evidently the inventor has no right under the 
Patents Act or any other statute or common-law rule to claim compen- 
sation from the crown for the use of his invention. Conversely in peace- 
time, the treasury has no power to grant him such compensation, excepting 
the case where the crown has bought his secret process, drawing, or 
design. 

\fter the War of 1914-18, as well as after that of 1939-45, it was found 
that many unpatented inventions, designs, drawings, and processes had 


1 
i 


been used by the crown and contributed substantially to the winning of 


the wars. It was felt that it would be unjust to deprive these inventors 
or owners of any right to compensation merely because no patent covering 
the invention, design, or process was in existence. Accordingly, the king- 
; : 
in-council, in the exercise of the royal prerogative, granted the Commis- 
sion power to make an award for the use of such unpatented inventions, 
designs, drawings, or processes, provided that they were of exceptional 
utility or that there were other facts which entitled the inventor or owner 


1 


oO some remuneration, 
VIi 


Under head (4) the Commission can make an award if an invention, 


en owned by a British national was used by the govern- 


ment o| the ( nited States un let i licence eran ed in accord nc with the 


i 


United States-British Agreement concerning the Interchange of Patent 


Rights and Information of 1946, which superseded an earlier agreement 


of 1942. No case has as vet been heard under this head, but use by the 
\merican army has been taken into consideration in awards under other 
heads It will be noted that the Commission has no authority to make 
an award in the case of the use of an invention by the Canadian govern- 


ment or any other Dominion government. 





RoyAL COMMISSION ON AWARDS TO INVENTORS 77 


VIII 


The chairman of the Commission is an eminent judge. The deputy 
chairman is a king’s counsel. The members comprise industrialists, 
physicists, chemists, and retired high civil servants. The secretary is a 
members of the patent bar. The inventor or patentee may conduct his 
own case or be represented. The crown is usually represented by the 
treasury solicitor. 

There is an Investigating Committee usually composed of two mem- 
bers which deals, in private, with cases, especially head (3) cases, in which 
the treasury is in doubt as to whether or not the case should be referred 
to the Commission. In such cases the Investigating Committee acts as 
a kind of filter and prevents the time of the full Commission being wasted 
by disgruntled claimants or inventors with a grouse. The Investigating 
Committee is, however, careful to give every genuine claimant the chance 
of a hearing before the full Commission. The Investigating Committee 
has jurisdiction only to decide whether or not the claim should be re- 
ferred to the Commission. 


IX 


The procedure of the Commission is simple and relatively informal. 
Counsel appear without wig and gown. Witnesses are not sworn. The 
rules are elastic and business is carried on with dispatch. The chairman 
and the secretary are constantly striving further to simplify and expedite 
procedure, for example, by securing admissions of use or of utility. Owing 
to the very high standard of technical and scientific knowledge enjoyed 
by several members of the Commission, it is unnecessary in hearings 
before the Commission to explain elements of science or the technological 
background of the invention. Much time taken up by counsel and 
experts for this purpose in patent cases before the ordinary courts is thus 
saved. 

The criticism levelled by the Patent Law Reform Committee in its 
Second Interim Report,®> against the lack of technical and_ scientific 
qualifications and of experience in patent litigation suffered by the judges 
it present trying patent cases in the ordinary courts, therefore, does not 
apply to the Commission. There is no need to appoint special “scientific 
assistants” to sit with the Commission, as recommended for the courts 
by the Patent Law Reform Committee, because eminent scientists are 
permanent members of the Commission. 

The chancery judges, now hearing patent cases, by their previous 
experience at the bar and their ordinary work on the bench are trained 


\pril, 1946; pars. 95-125 (Cmd. 6789). 
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and used to deal with chancery matters such as trusts, wills, rectification 
of documents, titles to land, mortgages, etc. At the best they apply the 
maxims appropriate to the interpretation of legal documents to the inter- 
pretation ol patent spec ifications and claims, which owing to their tech- 
nical nature require an entirely different method of interpretation. At 
the worst, the chancery judges consider patent cases a tedious inter- 
ruption of their normal work. 

Che attitude of the members of the Commission is entirely different. 
The legal members are accustomed to patent or commercial work owing 
to their previous experience at the bar or on the bench. The technical 
and scientific members by dint of their profession know how to tackle 
ter hnical probl ms. Whoever has liste ned to hearings before the (om- 
mission is impressed by the zeal and keenness with which the members 


and officials of the Commission fulfil their fascinating task. 


X 


Up to January, 1948, more than 200 claims were filed with the 
Commission. More than twenty times that number are, however, being 
dealt with by the Ministry of Supply and other governmental depart- 
ments and will probably be settled without reaching the Commission 
About 100 cases have been dealt with by the Investigating Committee. 
It is expected that many more cases will be filed with the Commission 
when its work and particularly the awards made by it become more 
widely known. Fifteen cases have so far been finally decided by the 


Commission, as will be seen from the accompanying table on page 79. 


The first case heard by the Commission concerned the flail tank used 
as an anti-mine device. The claimant, Major A. S. du-Toit, is a South 


African. The comprehensive use and the utility of the invention were 
established at the hearing. There are, however, several other claimants 


besides Major du-Toit who assert that they are the true inventors of the 
flail tank. The Commission will hear their claims before deciding on an 
award to Major du-Toit. 


XI] 


The most interesting case so far heard by the Commission is probably 
the one concerning the Bailey bridge. This bridge plaved a decisive part 
in the success of the campaigns in Italy and Northern France and finally 
in the transport of the allied troops across the Rhine into Germany. The 


simplicity of its design, its lightness, its facility of transport, its ease and 











—EEE 
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speed of assembly, and its rigidity were recognized not only by the 
British, but also by the Dominion and the United States army engineers. 

The inventor, Sir Donald Bailey, was a full-time civil servant em- 
ployed in the Experimental Bridging Establishment of the War Office. 
Construction of bridging material was his specific task. He developed 
the principles of his bridge design fairly early in the war. It was, how- 


\wWaRbDS MAbDE BY KOoyYAL COMMISSION ON 


\WARDS TO INVENTORS 
Head 
Subject-matter of Terms 
Claimant Claim Reference lward 
1. Mrs. B. G. Mulhern Freshwater Producer Head 2 £3,500 on half 
share in the patent 
2. Mr. A. L. Sinclair Sticky Bomb Head 3 Nil 
Mr Wk. H. Hartley & 
Kay Brothers Ltd. 
3. Mr. K. H. Hartley & Sticky Material Head | £1,850 
Kay Brothers Ltd. Patentee Contractor 
t. Sir Donald Bailey sailey Bridge Head 3 £12,000 
5. Dr. P. Schilovsky Magnetic Compasses Head | Nil 
6. Mr. A. J. Fermor Balloon Barrage Head 3 Nil 
7. Maj-Gen. Sochaczewski Swift Training Rifle Head 3 £500 in addition to 
£7,500 already paid 
8. Maj-Gen. Sochaczewski Swift Training Rifle by Ministry of Air- 
\ccessories craft Production 
9. T. R. Hickson Reflection guards for Head 3 Nil 
aircralt 
10. T. R. Hickson Balloon Barrage Head 3 Nil 
11. Dr. J. N. Pring Flashless Propellants Head 3 £2. 000 
12. Mr. W. Y. Craig Interception Plotter Head 3 
Interception | 
Calculator £2,500 
13. Mr. W. Y. Craig Blind bombing Head 3| 
computor 
lt. B. G. V. WKeith-Jones lerratorpedo Head 3 Nil 
15. Mr. Bishop Points Rationing Nil 
N« heme 


ever, rejected by the War Office, whose experts preferred other designs. 
These other designs proved unsuitable, and finally the Bailey bridge 
plans were taken out of the pigeon hole and put into production. The 
bridge consists of sectional panels which can be joined in two dimensions, 
forward and vertical, and are held together by cross struts. Two or more 
tiers can be formed. It is thus possible to build bridges of any desired 
length and rigidity. Sir Donald Bailey worked out the mechanical 
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stresses, strains and other details and drew simple instructions which 
enabled the engineers to decide quickly what ‘Bailey number” they 
needed for a bridge of required length and load-carrying capacity, and 
how many sections were necessary for its construction. The bridge could 
be assembled quickly and pushed forward into position by a few men. 
The Bailey bridge proved an immediate success. Successively bridges 
worth some £40 million were built and used. Sir Donald Bailey was 
knighted on the field. 

The exceptional utility of the invention was admitted before the 
Commission by the crown. It was, however, argued that Sir Donald 
Bailey, since he was a civil servant and had devised the bridge in the 
course of his duty, was entitled to no, or if any, only to a small re- 
muneration. As shown in the table the Commission awarded him 
£12,000. 

It is understood that the award is free of income tax and surtax. 
The award was made under head (3). There was no patent covering 
the bridge. Sir Donald Bailey therefore had no statutory right to 
remuneration. The reward to him was made ex gratia. In making it 
the Commission, and in accepting it the treasury, exercised ‘“‘the bounty 
of the Crown.’ Therefore the award did not constitute income in the 
sense of the Income Tax Act, 1918. 


XIII 


The Freshwater Producers forming the basis of the award to Mrs. 
B. G. Mulhern concern a simple still to be put into life boats or rafts. 
The invention was first turned down by the Ministry of War Transport. 
The inventor, however, persisted and made a contract with the Minimax 
Company who put the invention into production. Meanwhile other 
freshwater producers had failed to stand up to the precarious conditions 
ina small boat or raft rocked by rough seas and the Mulhern design was 
adopted by the authorities The award of £3,000 represents approxi- 
mately a 7 per cent royalty on the value of the freshwater producers 
used, taking into consideration that the claimant owned only a half share 
in the patent, while the other half was owned by a full-time civil servant 
otherwise remunerated. 

So far Mrs. Mulhern is the only successful female claimant before 
the Commission 

XIV 

In the case of the sticky bomb, the main invention consisted in the 
idea of constructing a bomb which would stick to the side of a tank or 
other object to be blown up. The idea was conceived by members of the 
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armed forces. The Ministry of Supply put up to Messrs. Kay Brothers 
the problem of finding the most suitable sticky material to be used in 
the bomb. This material was devised by Mr. Hartley, a member of the 
firm, and patented. Accordingly the Commission refused remuneration 
for the sticky bomb as such, but awarded £1,850 for the use of the 
patented sticky material. This sum was equivalent to approximately a 
10 per cent rovalty. 
XV 

The Swift training rifle afforded a quick method of training R.A.F. 
in musketry for the purpose of defending air fields against ground 
attacks. It consisted in a spring which moved down the barrel of a 
training rifle, when the trigger was pulled, and forced down a pointer 
which stuck in a pictorial target. Thus without expending valuable 
ammunition, recruits could in little time be taught the rudiments of 
rifle shooting. Major General Sochaczewski received an award of £500 


over and above the £7,500 already paid to him by the Ministry of Air- 
craft Production. 


XVI 

The flashless propellants invented by Dr. Pring concern powder for 
guns which will not show the usual bright flash at the nozzle when the 
gun is fired. Enormous quantities of this flashless powder were used 
during the war by the navy, the army, and the air-force. It is particularly 
useful for large naval guns. In night actions, it adds to the element of 
surprise and avoids detection of the attacking force. The gist of the 
invention consists in producing extremely fine particles of powder. Dr. 
Pring was employed by the Woolwich Arsenal, so the point arose as to 
what extent he was entitled to an award over and above his salary. 


XVII 

Mr. W. Y¥. Craig devised a system and apparatus to enable fighter 
aircraft to intercept bombers. His interception plotter and calculator 
makes use of known radar devices to plot the course of a bomber and on 
devices calculating the bomber’s probable course and speed. Che Craig 
apparatus enables the ground control officer to direct the fighter pilot 
into a position where he can intercept and attack the enemy bomber. 
The case regarding the blind bombing computor invented by Mr. Craig 
was heard in camera, since part of the invention is still secret. Mr. 
Craig was an R.A.F. officer; the Commission found, however, that in 
spite of being a service inventor, he should receive a reward. 
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XVIII 
The question has arisen of whether the Commission can make awards 
for schemes, plans, and ideas which are not of a technical nature and 
therefore not patentable. In the Bishop case the claimant had invented 


a scheme for the distribution of food which was substantially identical 
with the 


‘ 


‘points rationing scheme’ subsequently introduced. The 
Investigating Committee decided that the claim should be referred to the 
Commission. The Commission found, however, that although the plan 
had been submitted to some official in the Ministry of Food by Mr. 
Bishop, it was not brought to the notice of those officials who later on 
quite independently—devised the points rationing scheme and put it 
into practice. The question of whether such a scheme, if the submission 
did lead to use by the crown, entitles the inventor to an award is therefore 
still open. 


XIX 
Other important claims to be heard by the Commission in the near 
future concern target indicator fuses, flail fuses, sten guns, radar, plastic 
urmour for ships, the Mulberry concrete harbours, the Fido fog dis- 
persers, and the Pluto pipe line under the ocean. 


P. MEINHARDT 
Inner Temple. 


METHODS OF COMPARATIVE JURISPRUDENCE 


HE student of comparative law encounters a practical difficulty at 

the outset. What is he going to study? ‘‘Comparative law,” to 
begin with, is somewhat of a misnomer in so far as it suggests a de- 
partment or special category of rights and duties, wrongs and remedies, 
as, for instance, if one should speak of ‘‘family law.’ Rather is it a 
juristic technique, a method of study and research. Attempts have been 
made to meet the difficulty, as Professor Gutteridge has pointed out, by 
speaking of “comparative jurisprudence” or “comparative legislation.” 
The first of these terms gives expression to the belief that the comparative 
method of study is intended to aid historian or jurist in tracing the origin 
and development of concepts common to all systems of law. The second 
emphasizes the practical nature of the comparative method in gaining 
knowledge for possible wavs of law reform. 

Traditional English jurisprudence proceeded along both lines of 
inquiry. The analytical school laid much stress upon comparative 
method even as early as Austin (though Austin’s inquiries were very 
limited in their range). Holland did a good deal to bring before English 
readers an orderly view of the ideas and methods which had been various- 
lv realized in actual systems. For the historical school, Maine sought 
by comparison to illustrate the orderly progress of an evolution in legal 
institutions. G. C. Lee, in a pioneer volume, recounted the history of 
the laws of all, or virtually all, significant jurisdictions; and his lead 
was later followed by Wigmore in a panorama of the world’s legal 
systems. The American law schools, owing in this regard much of their 
inspiration to Roscoe Pound, were responsible for the publication of a 
continental legal history series which made available in English several 
of the most noteworthy foreign texts. 

\s might have been expected, German scholars were early in the 
field, and added what writers in English had rather lacked —an inte- 
grated view of various juristic techniques in the light of a broad legal 
philosophy. Josef Kohler, with his customary dazzling exhibition of 
erudition, used the comparative method to demonstrate the orderly de- 
velopment of a Weltkulturgeschichte, and Rudolf Stammler, in a more recent 
encyclopaedic work, proceeded on comparative lines in the elaboration 
of his theory of richtiges Recht. It is, however, to French scholars (and, 
in a lesser degree, to Italian scholars) that students of comparative law 
are most greatly indebted. It would be invidious to recite names; but 
the work of Professor Edward Lambert in the Academie Internationale 
de Droit Comparé is surely pre-eminent. An indication of the esteem 
in which that great jurist has been held is seen in the publication in 1938 
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of a huge receutl d'études to which scholars in every country were proud 
to contribute. 

Of comparative studies in Canada more will be said hereafter—but 
the writer may perhaps be pardoned if he quotes from a recent article 
of his own: ‘‘Quite remarkable in its way is the Journées du droit civil 
francais (1934) published at the instance of the bar at Montreal, and 
containing a collection of essays and papers prepared by eminent civilians, 
Canadian and foreign, for the réunton on the occasion of the Jacques 
Cartier celebration. This demonstration of the comparative method 
applied to the civil law has no precise parallel in any common-law 
jurisdiction in Canada, and it is a striking tribute to the high standard 
of the bar under whose aegis it saw the light.”’ Many societies and 
associations have been organized for the study of comparative law. Of 
these the Society of Comparative Legislation, founded in England in 
1895, is undoubtedly the most important for Canadian students. Its 
Journal, and its annual survey of the legislation of the British Common- 
wealth and of the United States, are well nigh indispensable. 

A recent series of studies in international law and comparative law, 
under the editorship of Dr. H. C. Gutteridge, Dr. H. Lauterpacht, and 
Sir Arnold McNair, and published under the auspices of the Faculty of 
Law of the University of Cambridge, deserves a special word. In the 
field of comparative law its purpose is to afford full scope for ‘‘a method 
of study and research essential to the production of community of 
thought and interests between lawyers of different nations, and to the 
development and reform of the law.”’ The first volume of this series, by 
Dr. Gutteridge, is worthy of the author and of his great reputation. It 
explains the origin of comparative law study, the various purposes for 
which the comparative method may be used, and the manner in which 
it functions; and it essays an estimate of the value of comparative law 
as an instrument for the growth and development of the law. It is not 
too much to say that this slender volume supplies, as no other book in 
English has done, an authoritative manual and guide for teacher and 
student alike. The question now arises—Where is to be found the sub- 
ject-matter for comparative study? The answer must be—in every 
field of law. 

In public law, the need for the comparative method is obvious. Much 
of our perplexity in the field of international relations stems from the 
fact that our diplomatists and negotiators have no common juridical 
vocabulary and no precise knowledge of legal institutions as they vary 
from one country to another. Such words as state, nation, domicile, 
residence, obligation, pact, mandate, are pregnant with possibilities of 


misunderstanding against which no professor of semantics has need to 
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warn us. Constitutional law, especially as regards the problem of reform, 
must be approached from a comparative angle; indeed, it may be said 
that in Canada the method of comparison of our constitutional laws 
with those of the United Kingdom, Australia, New Zealand, South 
Africa, and the United States, has been (if respect and affection for a 
noted teacher in one university had not clouded this writer's judge- 
ment) a method that has brilliantly justified itself in its results. 
Administrative law is so much a newcomer to the eyes of some lawvers 
who still comfort themselves with the ideas of Dicey that a comparative 
demonstration is still necessary. Our ordered legal society will not fall 
to pieces if new administrative techniques (apparently new, but really 
old) are employed to fit the needs of a modern world. 

Criminal law may seem, at first sight, to afford little scope for com- 
parison; but it is necessary for us to know something, in this strangely 
shrunken post-war planet, of what is going on: to quote what the writer 
has said in another place, ‘‘the contemplation of criminal justice in other 
countries may save us from falling into a sort of acquiescent com- 
placency about defects in our own system of which we ought to be 
uneasily aware."’ None of us, again, are likely to be satisfied with a 
study of labour laws only as they function within our nine provinces of 
Canada. <A recent attempt in one of these provinces to apply a purely 
localized law to a situation that is internationalized may be shown, ona 
basis of even the most superficial comparison, to be foredoomed to failure. 
Conflict of laws (and with it, indeed, the whole field of procedure) is so 
intimately linked with comparative law as to represent an aspect, so to 
speak, of the latter. It is futile to talk about characterization, qualifi- 
cation, or the choice of law without knowing something of foreign laws. 
It is.no mere accident that Canada’s chief exponent of conflict of laws 
is at the same time a scholar whose knowledge of comparative method 
and of the laws of other countries is both extensive and profound. The 
law of property and succession, in our Anglo-American system, presents 
many curious anomalies. Historically it is a story of an evolution from 
the social arrangements of a feudal society and a persistence of medieval 
forms of action which were adapted to more modern conditions only 
with the aid of fictions and subterfuge. A study of institutions in the 
civil law has done much to awaken jurists to a perception of these 
archaisms and the need for practical reforming legislation. 

The field of obligation (contract, quasi-contract, tort) has been en- 
riched in a very great degree by the labours of comparative jurists. If 
common lawvers have until recently resisted efforts made since the days 
of Lord Mansfield to do away with the requirements of ‘“‘valuable con- 


sideration,’’ we mav nevertheless be encouraged to believe that, in 
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England at least, the day is not far distant when this antiquated rule, 
already threatened by the doctrine of promissory estoppel, will be 
discarded. It will be remembered, too, that the Restatement of Contract 
devotes several sections to informal contracts without assent or con- 
sideration, and indicates the practical steps that have already been 
taken or are contemplated in this regard. In all such efforts at reform, 
the point of view and methods of approach are essentially similar to those 
of the civil law. lhe same may be said, too, ol doctrines of stipul ition 
on behalf of third parties and of failure of contract through supervening 
impossibility of performance. Unjust enrichment, complicated as it is 
by concepts of equity, presents unusual difficulties; but a comparative 
} 


study of the subject, a realization of the way in which continental jurists 


even within the straitened limits of a civil code) have dealt with the 
problem, may induce our judges to act with more boldness than the: 
have done in the past. So far as tort is concerned, it is clear that we are 
moving awav from the traditional series of nominate torts to a general 
theory of delectual hability. Dr. C. A. Wright has recently examined 
this trend, and has pointed out how completely the teaching of law in 
Canada has orientated itself towards the essential problem of reconciling 
the claim to security with the claim to freedom of action. The question 
is, What interests or claims asserted are deemed worthy of protection? 
\gainst what conduct are given interests protected? This approach 
(which owes much to the pioneer work of Roscoe Pound) is admirably 
developed in the texts ol Pro eroon Tort and Tlar per on Torts; and it 
furnishes the basis on which the Restatement of Torts was developed. It 
is, of course, the Jnteressenjurisprudenz which Rudolf von Ihering ex- 
pounded; and the practical demonstration of its application in conti- 
nental case law and doctrine ought to be a subject of study for those 
practitioners of our Anglo-American system who set out on the path of 
law reform. Finally, in this short series of views, we may well point out 
that trade between countries has lost some of its old obstacles, though 
it has found plenty of new ones. Where our business methods are similar 
in all civilized countries, our commercial laws ought not to exhibit so 
many embarrassing differences. In money and banking, in the laws of 
bills of exchange, carriage of goods, insurance, guarantee and suretyship, 


1g 
in sale of goods, patents and copyvright—-to mention only a few topics— 
the need is pressing for comparative studies with a view to international 


co-operation and a practical unification of our legal 


institutions. 

\t this point, in the broadest view of all, we must ask ourselves if 
the traditional methods of judges and lawvers, in finding and applying 
the law generally, are not now subjected to such a strain as to make them 


in some degree unworkable. Will the time-honoured rules as to the bind 
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ing authority of judicial precedent survive? Will the case-law system 
suffice without modification, or will it collapse under the sheer weight 
of material? Are we any nearer that type of codification which 
shall supply, as does the civil law, a system of broad general rules 
within which the judge may exercise that discretion with which he is 
supposed to be endowed? 

In a brilliant address, given at Oxford on May 9, 1934, Lord Mac- 
millan, in discussing the relations of civil law and common law, pointed 
out that all human intelligences, in their ultimate structures, are divided 
into two types or classes each of which is characterized by a different 
and distinctive way of thinking. This classification is founded upon the 
distinction between the spirit of theory and the spirit of practice, between 
the laboratory and the workshop, between the Aristotelian and the 
Jaconian, or, to use the language of a logician, between deduction and 
induction. As regards the effects of this distinction in the field of legal 
science, Lord Macmillan was qualified to speak as an expert. He practised 
Scots law for a quarter of a century in Edinburgh, and became, as lawyer 
and judge, an outstanding exponent of a legal system which was basically 
different from that of England. He was then called to the House of 
Lords, in which august tribunal he had to make himself familiar with the 
common law; and his concurrent duties as a member of the Judicial 
Committee of the Privy Council required him to study laws and cases 
that came from the four quarters of the globe. He tells us that he was 
not long in discovering how basic were the differences between common 
law and civil law. 

The two great systems which divide the hegemony of the legal world 
exemplify two ways of thinking; the type which looks for principle and 
the type which proceeds according to precedent. The two types are the 
result of profoundly divergent temperaments. To formulate principles 
with exactitude and precision is a task of great difficulty; it is much 
easier to appeal to former experience. By temperament the English have 
always been inclined to mistrust the apostles of principles, the ‘‘doctrin- 
aires.”’ Solvitur ambulando has been the motto of the Englishman, and 
he might well quote Seneca to justify the path that he has chosen 
longum iter est per praecepta, breve et efficax per exempla. English law 
manifests what has been called that special characteristic of the English 
genius-—the love of precedent, the desire to appeal to the authority of 
past example rather than to abandon oneself to abstract reasoning. 
This method of approach is repugnant to the disciples of civil law. For 
them the important thing is to get at principles. A particular case, in 
their view, ought to be decided not by invoking past decisions but by 


classifying it logically under the general principle which is available to 
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be applied. For example, the principles of the civil law of delicts (torts), 
which in the common-law system must be dug out of innumerable 
decisions, are found in French law in five short sections of the Code. 
Here logical method and empirical method present the most extreme 
contrast. 

Scots law exhibits, perhaps, the appearance of a middle way, for it 
has been influenced, in spite of its civil origins, by an English juris- 
prudence. The traditional view, in the Scottish system, is that decisions, 
although they bind the parties in litigation presently before the court, 
do not impose upon the judges an obligation to follow them in subsequent 
trials if the appear to be contrary to law; however, such decisions are 
frequently the occasion of the establishment of judicial usages which, 
after having prevailed over a period of time, ought, because of the tacit 
consent of the state, to become part of the jus non scriptum, Continental 
law has resolutely set its face against any theory of the binding force ot 
judicial precedent. If formal authority is lacking, however, continuous 
application of a rule established in court decision will supply a moral 


authority which is great—and French lawyers are ready to invoke 


juris prudence in the sense of la maniére dont un cour juge habituellement 
telle ou telle question. 

Lord Macmillan warns us, of course, of the danger of sweeping 
generalizations. Differences of outlook are matters in the spirit of each 
one of us. It seems to be true, however, that by and large the prevailing 
national characteristics mirror themselves in the laws of each country. 
In the wide view, there are basic differences between common law and 
civil law, between English law and Scots law, between the law of Ontario 
and the law of Quebec. How shall we reach an evaluation of the systems 


vis d@ vis each other? That would be dangerous, for it would carry us 


back to the age-long antinomy between reason and authority. This 
much can be said. The old wavs of thinking are being overhauled in 
this new world of ideas in which we live. It is less easy today to be a 


convinced rationalist or an inflexible authoritarian. We are none of us 
so sure today of fundamental and ultimate truths. If we believe in any 


sort of law of nature, we believe it in the sense of ‘‘a natural law with a 


variable content’; and if we rest in a pragmatist-realist technique, we 
are no longer sure that our yard-sticks can measure properly the length 
of men’s desires The true lesson, suggests Lord Macmillan, ought to 
be one of humility. The reply to the question of relative values in these 


two ways of thinking is—there is no reply. Neither method is essentially 
superior to the other; both are essential \t different times, and in 
different places, with one race of man or with another, one or other of 


these thought-ways may predominate; but the world has need of both. 
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Each has its contribution to make on the road to the goal of all right 
thinking—the truth. A humble desire for betterment should prompt in 
each of us the will to learn what others think and do. The methods of 
comparative jurisprudence may hasten the day when a substantial unity 
may be achieved in the laws by which men are governed—may herald 
the advent of a jus gentium novum. 

For Canadian lawyers generally, the most practical field of com- 
parative research is in the relations between the common law in eight 
provinces and the civil law of the province of Quebec. The practitioner 
in, let us say, Ontario, is gravely handicapped unless he knows, at all 
events in broad outline, the essentials of the system that prevails chez Jes 
Canadiens. The late P. B. Mignault, formerly judge of the Supreme 
Court of Canada, examined the question of these relations in an essay 
presented at the Congress of Comparative Law held at The Hague during 
the summer of 1932. To that essay the present writer is much indebted 
for what follows. It will be recalled that the Quebec Act of 1774 declared 
that ‘‘in all matters of controversy, relative to property and civil rights, 
resort shall be had to the Laws of Canada, as the rule for the decision of 
the same.’’ These laws of Canada were the laws that were in force at 
the time of the cession of the colony by France. However, as the text 
indicates, the question related to civil law alone, for the statute main- 
tained the English law in criminal matters. The civil law thus established 
was the Custom of Paris supplemented by such of the royal Ordonnances 
as had been promulgated or registered within the colony. This civil law 
was codified in 1866 for the province of Lower Canada—and the code 
thus created remains, with certain necessary amendments, modifications, 
and additions, the civil law of today. The Civil Code, as might be 
expected, goes back for its form to the Code Napoléon—but it is very far 
from being a slavish copy of that original. It has kept some of the insti- 
tutions of the ancien régime which the French Code had rejected as being 
incompatible with the principles of the Revolution. Sometimes it has 
drawn its inspiration from English law, as, for example, in the matter 
of liberty of testation, or again in matters of commercial law. The 
codifiers did a worthy work: in Mignault’s words, ‘‘We can regard this 
Code as a corpus juris, complete and homogeneous, faithful to the 
traditions of Roman law and of French customary law; in brief, as a 
legislative and juristic monument of which we Canadians have every 


reason to be proud The maintenance of the integrity of the Code has 
been a chief preoccupation of successive generations of Quebec lawyers. 

The proximity of the two systems of law, the fact that federal legis- 
lation in many subjects (navigation and shipping, banks and banking, 


bills of exchange, interest, bankruptcy, patents of invention, copyright, 
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which was the study of the basic ideas of Roman law and a comparative 
study of doctrines of the modern civil codes and especl illy of the civil 
code of Quebec. Such are the courses of study today: the undergraduate 
courses lay their chief emphasis on Roman law, while the graduate 
courses, having reviewed the main trends in European legal history, 
concentrate upon a comparative study of the basic institutions in commot 
law and in the civil law of Quebec. 

Phe ancient University of Laval has maintained since 1854 a faculty 


of law. The law school had its troubles, as what law school has not; but 
sixtv vears it has flourished greatly, and now enjovs a proud position 


of prestige and influence in the civilian field. Its list of teachers has 


been a bede-roll of names noted at bench and bar and in the public life 
of Canad os while the doctor il theses that have accumulated are a rich 
irv of juristic lore The two chiet courses which Laval offers are, 
iturally, Roman law and civil law, though these are supplemented by 
ill the courses that a modern law faculty requires. Of special importance 


to students of comparative law are “Introduction a l’étude du droit,” 


nd ‘Histoire du droit,”” while an examination of svllabus in commercial 


law, criminal law, constitutional law, administrative law, and inter- 
itional law, reveals that the comparative method is consistently em- 
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almost entirely in English—and resort was had to French mainly to clear 
up difficulties—if that was not a case of obscurum per obscurius. Students- 
at-law are required at Laval to be conversant with both French and 
English, and I soon found that this was no academic requirement only, 
but that my hearers were able to follow mv lectures with interest and, | 
venture to hope, appreciation. The interest of my new colleagues was 
flattering, and sometimes disconcerting. I was prepared for Quebec 
professors and lawyers to manifest rather more knowledge of Ontario 
law than their confréres in Ontario would have done if the situation were 
reversed. What I did not expect to find was an exhaustive grasp of such 
recondite subjects as the English law of trusts, or a profound intuition 
into the common-law problems of unjust enrichment or liability without 
fault. Students in Quebec do not like to ask questions in class. Indeed, 
the attendance was so large as to make the Socratic method impossible. 
It is to be regretted that in Laval, as in Toronto, many questions have 
to go unanswered. However, students were encouraged to see the 
lecturer at fixed hours or by appointment and to discuss freely any 
problems that arose. <A specially interesting feature of the Quebec 
system is the close relation which subsists among bench and bar and 
students. Laval students are almost all French Canadian, and they are 
linked to bench and bar by much uniformity of race and creed and 
conviction. Judges and practising lawyers give regular courses of 
lectures. There is a continual va et vient between law school and the 
Palais de Justice, between the city hall and the law office. Practical and 
academic work are so mingled in this community of interests that the 
embarrassments which ‘‘office work" entails elsewhere seem to be 
largely eliminated. Here I may be allowed to point out that for some 
time we have had the opportunity and pleasure to welcome graduates 
in law from Quebec, who have come to the School of Law, University of 
Toronto, to carry on advanced legal studies 

[his experience in teaching comparative law has been of enormous 
benefit to the lecturer, who hopes that the experiment will be repeated 
and widened in its scope. It is in that hope that these concluding remarks 
are offered. Text-books and journals are not enough. In Canada, at 
least, reciprocal exchange of ideas in the spoken word, in classroom and 
conterence, in court rooms and in bar association meetings—here is to 
be found the stimulus to further effort in comparative jurisprudence and 
in law reform. 

KF. C. AULD 

School of Law, 


University of Toronto. 
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PARLIAMENTARY BROADCASTING AND THE LAW OF DEFAMATION 


tudy, under the above title, by Mr. A. G. Davis of the Faculty 


HI 
z 


2s 
f Law, University of New Zealand, which appeared in our last 


issue (7 UNIVERSITY OF TORONTO LAW JOURNAL (1948), at pp. 385 ff.) has 
given rise to wide interest throughout the Commonwealth and Empire. 
We have received many communications in this connexion; and it is 
clear that Mr. Davis's discussion has brought to the mind of many cabinet 
ministers and law officers of the crown, issues which are of an important 
practical nature. It is unnecessary here to do more than draw attention 
to this general interest and to comment specifically only on the reception 
which the article received in New Zealand. In the main centres of that 
country, the article was specially referred to with generous quotations 
and headlines in the newspapers. In July, 1948 (New Zealand Hansard, 
July 1, 1948, pp. 254 ff.), it gave rise to an important debate in the New 
Zealand Parliament. In reply to a question by Dr. Finlay (well known 
to us as a writer on contracts), the prime minister stated that the cabinet 
was considering Mr. Davis's study. Dr. Finlay spoke in a well-informed 
manner, and the prime minister in a review of the situation promised 
that the government would bring down legislation, after expressions of 
opinion by members in favour of absolute or of qualified privilege. We 
understand that the government has referred the matter to the Crown 
Law office, to which advice from an authoritative source has been given 
in favour of qualified privilege. What the cabinet will do is not as yet 
clear. At any rate, it would appear that legislation will be forthcoming, 
and we may hope for an interesting debate on the nature of the privilege 
which the cabinet may desire in the proposed statute. Meanwhile, we 
understand that the broadcasting of parliamentary proceedings continues 
in New Zealand under the arrangements to which Mr. Davis referred, 
and that members continue to take such risks as those suggested by him. 


W. P. M. K. 


CANADIAN BAR ASSOCIATION 


Essay COMPETITION 


We have great pleasure in printing below the announcement by the 
Canadian Bar Association of an essay prize competition. We welcome 
this important scheme as a sign that the Canadian Bar Association is, 
at long last, turning its attention in a practical way to the encouragement 
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of legal scholarship and research, which indeed ought to be one of its 
most vital activities. We trust that the plan will be received with a 
wide response of scholarly studies. There is only one point to which 
we venture, with great respect, to call the attention of the Canadian 
Bar Association. We do not think that it is quite equitable to include 
essays from students and submit them to judgement along with essays 
from experienced members of the profession and of the faculties of law. 
We trust that the Canadian Bar Association will consider the possibilities 
ol creating Spec ial prizes for students in a separate students’ category. 
This point of view is submitted for the reason that nothing could be 
more valuable than to give special encouragement to students which 


might well set them, early in their life, on a career of legal learning and 





resear( h. 


W. P.M. K. 





i 1 
Competition in 1949 
S ye \ contesta may writ ( i tiv ree 1 V1 ects 
1 The Problem of Regu iting Trade in Ca ida 
2) Breach of Statute as Negligence i e ( mon La 
3) Breacl { Statute as the Basis of Re sibility in the Civil | 
ach « iy she d contain a statement of Cc « ng iw and an ¢ imate of ‘ 
adequac ol tha i nce the condi ms of ¢ ( rat societ ( itestants 
\riting ¢ bject (1 ill be expected vive ittention t the proble t 
regulating trade in federal systems other than the Canadian, and on subject (2) or 
ibject (3) to make some comparative stud { the analogous rules of the commo 
and the civil law ( learness, breviti ot expressiol absence of CCE ene 


tition and grace 












essays. 
Prize Kirst Prize, $1,000; Second Prize, $500; Third Prize, $250. TI 
decision of the judges as to the award of prize Wi be final; the award of an 


eld if in their opinion no entry merits it. 


prize may be witl 
Closing Date Essays must be in the hands of the Secretary-Treasurer of the 
Canadian Bar Association not later than midnight on August Ist, 1949. 
ki gibilit Lhe contest will be open to a | me mbers in good standing ot the 
Bar of any | r Territory in Canada, to all members in good standing of 


the Board of Notaries of the Province of Quebec, to all staff members and students 


ovince ¢ 


1] 1 


in any law school or law faculty in Canada and to all Canadians who are graduates 
ot anv Cai adian iW school or law faculty al | Cl wed in post graduate work 


outside Canada (except the judges of the competition, the Secretary-Treasurer of 
the Canadian Bar Association and the Editor of the Canadian Bar Review 






No essav will be accepted which has been entered in any other compe tition or 







1 ' 


which has been previously published. All essays submitted will become the 
property of the Canadian Bar Association and be available for publication in the 


Canadian Bar Review. 







Length: An essay shall be restricted to ten thousand words, including quoted 
matter and citations in the text, but excluding footnotes and notes following the 








essay. 


df 


Tr 


Notes AND DOCUMENTS OF 


Language: Essays may be written in English or French 

Anyone intending to enter the contest should communicate at once with the 
Secretary-Treasurer, The Canadian Bar Association, 505 Ottawa | ic Building 
Ottawa, who will furnish him with a memorandum of additional ins tions 


THe LAw or DEFAMATION 


[X 1944 the Conference of Commissioners on Uniformity of Legislation 

in Canada adopted a Defamation Act! which has since received the 
legislative sanction of both Manitoba* and Alberta.? Readers interested 
in this Act and indeed all those concerned with the manifold problems 
of the law of defamation will be happy to note that the Report of the Com- 
mittee on the Law of Defamation, appointed in 1939 under the chairman- 
ship of Lord Porter, but suspended until May, 1945 because of the war, 
has at last been presented to Parliament. The Committee was in- 
structed to consider the law of defamation and to report on desirable 
changes in the existing law, practice, and procedure. Those looking for 
radical changes in this field of the law will be disappointed, but the many 
recommendations, if adopted, will go a long way towards alleviating 
some of the present dissatisfaction. 

Dealing first with the negative side of the Report, we notice that the 
most important feature here is the rejection by the Committee of the 
plea for the assimilation of the law relating to libel and slander. It is 
interesting to note, however, that two members dissented on this point. 
No changes were recommended with respect to the invasion of privacy, 
defamation of the dead, group libel, or innocent dissemination. The 
Committee also rejected the view that justification should only be a 
good defence in a civil proceeding if, as is necessary in criminal pro- 
ceedings, publication was for the public benefit. While acknowledging 
that defamation actions involved heavy expenses to the litigants and that 
the danger of “gold digging” plaintiffs was ever prevalent, the Com- 
mittee, in the belief that these were problems involving the whole field 
of the administration of justice, did not see their way clear to make any 
recommendations. 

On the positive side, the picture is a little brighter. The Committee 
considers that all defamatory broadcasts, whether the words thereon are 
spoken ex tempore or read from a script or otherwise, should be treated 





127 Proceedings of the Canadian Bar Association (1944), at pp. 412-22 
210 Geo. VI, c. 11 (Man. 

11 Geo. VI, c. 14 (Alta. 

4Cmd. 7536. 


Mr. R. O'Sullivan, K.C., and Professor E. C. S. Wade. 
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as libel. It is further recommended that words attributing immorality 
or insobriety to a plaintiff, even though in relation to his private life and 
not with respect to his trade, profession or calling, should be regarded as 
actionable per se. A strong attempt has been made to temper the harsh- 
ness of the law of unintentional defamation. It is proposed in such cases 
that, if the defendant takes all reasonable steps to clear the reputation 
of the injured person by a prompt correction and apology and payment 
of reasonable costs involved, then, while the plaintiff is not debarred from 
proc eeding with his action (unless he acc epts the correction and apology ), 
if it is found that there was no intention to defame and no lack of 
reasonable care in publishing the statements complained of, the apology 
and correction will constitute a good defence. Because of lack of 
unanimity among the members of the Committee, no recommendation is 
made regarding the burden of prool in establishing reasonable care. 

The various defences receive considerable attention. It is recom- 
mended that, where the alleged defamatory matter consists of a number 
of charges, the defendant should succeed on a plea of justific ation if so 
substantial a portion of the allegations have been shown to be true as to 
lead the tribunal to view any remaining allegations not shewn to be true 
as not adding appreciably to the injury. The difficulties arising on a 
plea of fair comment, where the libel consists in part of statements of 
fact and in part of statements of opinion, are recognized and the Com- 
mittee proposes that the defence should succeed if the gist or sting ol any 
defamatory statements are true and if the facts on which the comment 
was based are matters of public interest and the comment honestly made. 
Where the comment imputes corrupt or dishonourable motives, the 
comment must, in addition have been reasonably warranted by the facts. 
No changes are proposed in the case of absolute privilege Save tora plea 
that, when administrative tribunals are created, their functions be 
classified as judicial or administrative in order to make it easier to de- 
termine whether absolute privilege is available as a defence in cases 
involving such tribunals. A number of minor recommendations are 
made with respect to statutory qualified privilege. 

On the question of damages, the Committee recommends that the 
existing rule applicable to newspapers by which a defendant may give 
evidence in mitigation of damages that plaintiff has recovered damages 
in other actions or has recovered or has iwreed to recover ¢ ompensation 
for a defamatory statement to the same effect as the one for which the 
action is brought, should be of general application. The rule in Scott v. 
Sampson,’ will be greatly modified by the proposal that a defendant 
should be entitled to rely in mitigation of damages on specific instances 


ISS2), 8 O.B.D. 491; 51 L.J.0.B. 380 





Notes AND DOCUMENTS 97 


of misconduct by the plaintiff, other than the charges in the matter 
complained of, provided particulars are given in advance, the plaintiff, 
of course, having the right to call rebuttal evidence. The Committee 
would give the Court of Appeal a much wider discretion in reviewing the 
damages awarded whether by judge or jury. 

On the procedural side, a number of recommendations are made in 
connexion with the giving of particulars where innuendoes are alleged, 
where malice is pleaded in reply to a defence of fair comment or qualified 
privilege, and where the rolled-up plea is relied on. It is proposed that 
the rules for discovery of documents be assimilated to those applicable 
in fraud cases and that the ///iott and Garrett interrogatories and the 
Plymouth Mutual interrogatories be abolished. 

It will be interesting to see what action will be taken on the Report 
by the British Parliament. 

G. W. REED 
School of Law, 
University of Toronto. 


REPORT ON THE INSTITUTE IN THE TEACHING OF INTERNATIONAI 
AND COMPARATIVE LAw* 


|| NDER the impetus of a steadily-growing appreciation of the im- 

portance of finding a place in law school curricula for the teaching 
of international and comparative law and of strengthening courses 
already being given in these subjects, the Association of American Law 
Schools recently appointed a Committee on International and Foreign 
Law, under the chairmanship of Professor P. A. Thayer, of the School 
of Advanced International Studies, Washington. This committee under- 
took to conduct an Institute in the teaching of international and com- 
parative law. Invitations to attend the Institute were not limited to 
teachers in American schools, members of the Association. A general 
invitation addressed to teachers in Canadian law schools, prepared by 
Professor Thayer, appeared in a spring issue of the Canadian Bar Review. 
In response to this invitation, I attended the first eight days of the 
Institute, being all of the sessions and meetings devoted to the teaching 
of international law; the remaining sessions were taken up with com- 
parative law. It was a relatively small gathering—about fifty persons 
inall. Most of the major American law schools were represented. Others 


present included teachers from Britain, Argentina, and Uruguay. I was 


*Conducted under the auspices of the Association of American Law Schools, New 
York City, August 23 to September 4, 1948 
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the sole representative at the Institute of a Canadian law school, and was 
all the more cordially welcomed for that reason. Sessions tended toward 
informality, and there were considerable opportunities for becoming well 
acquainted with other teachers working in the common field, both in 
relation to their work and as individuals. 

I was amazed to discover how little public international law is 
currently being taught in American law schools, and gratified, on the 
other hand, to know that at Toronto international law has been a com- 
pulsory subject of our curriculum for many years. The need for pro- 
moting the teaching of international law may be appreciated from the 
fact that out of 103 schools, the total membership of the Association of 
American Law Schools, approximately 30 only are now offering courses 
in international law. Even these courses, for the most part, are optional 
and not compulsory. Of these again, the large majority purport to be 
only elementary courses for beginners \ bare handful of schools, at 
most, offer advanced courses as well. What was apparent to all those 
who attended the Institute was given clear articulation by Professor 
Eagleton, himself a non-lawyer, vet an eminent authority on inter- 
national law, who pleaded with lawyers to take over in a practical way a 


they are espec ially adapted, 


tield of study and action for which by training 
i field hitherto neglected and even scorned by lawyers. The development 
of international law was, he said, essentially a responsibility of lawvers. 
In so far as law schools and lawvers neglected to shoulder this responsi- 
bility, they might well find their leadership and control displaced by other 
educational institutions and other professions. This, in his view, would 
be unfortunate, because the development of law is surely a primary 
function and responsibility, if not a monopoly, of lawyers. 

Much the same point had been made during one of the early sessions. 
The question was then raised, Why are we teaching international law? 
n reply, one teacher remarked that law would either have to progress 
to the international field or retreat to a narrower sphere than that in 
which it now operated. Here was a task that called for the special talents 
of the lawver If the attitude of the bar did not change, it might be 


found that the new international law was one imposed from inept sources: 


in other words, lawvers might lose the making of international law. No 
ne stressed unduly a strictly utilitarian or vocational reason for teaching 
international law, that is, to equip a practitioner with a knowledge of 
international law simply in order to enable him to earn a fee, although 


was pointed Out that SOM knowledge of intern wtiona law \ is required 


in ordinary practice, especially in certain metropolitan areas, and there 


} 


was, moreover, an ever-growing demand for international lawvers in 


itional public service and in the United Nations organization Che 
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primary reason for teaching international law, however, was to fit the 
lawyer for the role, which ought to be his in his character as citizen, in 
shaping public opinion and providing leadership in the attempt to extend 
the rule of law. Or, as it was put by Professor Brierly, on another oc- 
casion: a knowledge of international law is one of the means by which a 
lawyer can use his special aptitudes to make a contribution to world 
problems, the most important of which is the role that law can be made 
to play to that end. One of the misfortunes besetting international law 
is that it has been a happy hunting-ground for well-meaning but ill- 
informed people with misleading slogans. Good will and enthusiasm, 
he said, were not enough. Another teacher considered it the object of a 
course in international law to assist the professional student to achieve 
an understanding of the world in which he must operate and to locate 
international law in the total social structure of our time. Finally, of 
other reasons which were advanced, one ought to be mentioned because 
not often recognized, viz., the unique pedagogic value for the professional 
student in studying the philosophy of law. Here is an opportunity to 
study law in the making—the development of a legal system; here is 
an opportunity to study law in its broadest context—in relation to the 
world society and in relation to the whole range of human activity. 

A programme for the Institute had been prepared in advance, copies 
of which were distributed amongst those in attendance. The sessions 
fell roughly into two parts: first, group discussion of planning and 
objectives of law school courses in international law, including an inter- 
change of views concerning teaching methods and materials; secondly, 
the presentation and reading of papers on particular topics by various 
eminent authorities. Special mention might be made of addresses given 
by Justice Jackson, of the United States Supreme Court, Judge Hack- 
worth, of the International Court of Justice, and Professor Kunz, of the 
University of Toledo. Not the least of the benefits flowing from at- 
tendance at the Institute were those derived from learning of the ex- 
perience of others who have done practical field-work in international 
law. Judge Hackworth, for example, from his wealth of experience as 
legal adviser to the American Department of State, was able to convey a 
reasonably clear picture of how government policy in a foreign office 
tended to follow the law—a matter of importance when it is appreciated 
that international law is made as much by the activities of foreign offices 
as it is by decided cases, whether of domestic or international tribunals. 
Some of the sessions did not fall neatly within either of the above 
categories; for example, those conducted by Professor Brierly of Oxford, 
ind Professor Hudson of Harvard. Thus, Professor Brierly dealt with 
problems of codification in a formal address, but a more interesting dis- 
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cussion took place later, during an afternoon session which he led, when 
the practical question was considered of the steps toward codification 
which might be taken by a commission for the codification of inter- 
national law, now in process of organization under a resolution of the 
General Assembly of the United Nations. 

Discussion of pedagogical problems occupied the largest portion of 
the programme, however. These discussions were ably led by Dean 
Di kinson, ( 


f California, Professor Jessup of Columbia, and Professor 
Bishop of Michigan, and followed, for the most part, a syllabus in aid 
of discussion which had been prepared in advance by Dean Dickinson 
and which was circulated amongst those in attendance. Consideration 
was given to the planning of an elementary course in international law 
appropriate to a representative cross-section of the law school, rather 
than advanced, elective courses that might be sought by a few students 
intending specialization. The discussion was prompted by the view that 
every law school ought to provide at least one course in international law, 
which ought, therefore, to be an introductory course. It was agreed that 
in such a course any attempt to make a comprehensive survey of the 
traditional peace-war-neutrality type was to be deprecated. Instead, 
there ought to be a selection of topics commanding the more immediate 
importance and interest. Singularly, opinions were fairly uniform in 
regard to particular topics that ought to be included. The difficulty was, 
of course, to limit the outline in the light of the time that would be 
available for such a course. There were differences of opinion as to the 
arrangement of such a course. On one point, viz. the emphasis that ought 
to be put on the teaching of international organization as distinct from 
principles of international law, there was a sharp difference of opinion. 
Professor Sohn, of Harvard, deals with international organization 
elaborately in a separate and advanced course. In my view, considerable 
weight ought to be given to that topic even in an introductory course. 
Although some concurred in this view, others were of the opinion that 
international organization should be dealt with only incidentally to 
particular problems of substantive law, or brought in generally to indicate 
the social background in which international law operates. | remain of 
the opinion that international organization ought not only to be de- 
veloped incidentally, but dealt with directly as well, especially since, as 
Professor Brierly remarked, the main object is to make good world 
citizens 

\ great deal of attention was also devoted to teac hing methods and 
materials. In the American law schools the cast book method ot tear hing 
is generally emploved in the teaching of international law as in other 


branches of the law, although, no doubt, there are variations in the 
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technique adopted by particular teachers. One of the main difficulties 
of teachers of international law has been the lack of a good, up-to-date 
casebook. The last edition of Hudson’s cases and readings, which still 
forms the basis of most courses, appeared in 1936, and is therefore 
commonly supplemented by unpublished and duplicated materials. 
Concerning the casebook system as a technique of instruction, a warning 
was expressed by Professor Brierly which is worthy of mention. He 
cautioned against an excess of enthusiasm for this method in the teaching 
of international law, at all events, for the reason that our common-law 
doctrine of the binding precedent often misleads students concerning 
international law, and because that method may tend to develop merely 
an insular version of international law. 

Obviously, at a first conference of this character, it would be practi- 
cable and, for that matter, only desirable, that an interchange of views 
and opinions should be sought, rather than definite decisions on specific 
matters. Nevertheless, certain decisions and understandings were 
reached, these with a view to pursuing further the work which had now 
been begun. Thus, opinion was unanimously in favour of holding 
similar meetings from time to time in the future. It was indicated, in 
this regard, that the Committee on International and Foreign Law would 
be continued and would sponsor further Institutes. Professor Bishop 
was nominated as the next chairman of the Committee and he consented, 
at the request of the gathering, to act as an agency, pending sessions, for 
keeping those who were in attendance in contact with each other and 
abreast of further developments and activities. Each teacher undertook, 
meanwhile, to submit for circulation amongst the others a general outline 
of the course in international law which he was currently giving, and, in 
general, to facilitate so far as possible a free exchange of teaching 
materials. 

It is not possible or intended in this report to trace in detail the 
activities of the Institute. The full story is to be found in the record 
which was made of the proceedings, which should be of great interest, 
therefore, both for the addresses of uniformly high standard on particular 
topics which it contains and for the discussion of problems of which only a 
brief outline has here been ventured. It was intended that the record 
should be incorporated ina report to the Association of American Law 
Schools, the parent organization, which would then be made available 
to those who had attended the Institute and others. No doubt the 
proceedings of the Institute will be of special interest to other teachers of 
international and foreign law who were unfortunately not able to attend. 
But it is also urged that these proceedings be considered as well by 
colleagues of law school staffs, by students and practitioners, and by law 
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schools which were not represented at the meetings, in the admitted hope 
that the full importance of providing adequate courses in international 
and foreign law will be appreciated. 

D. C. VANEK 
School of Law, | 
University of Toronto. 
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SURVEY OF CANADIAN LEGISLATION 
This survey of legislation in Canada, enacted during the past session 
of each legislature, deals only with the most important statutes 
DOMINION OF CANADA 
12 Geo. VI, Fourth Session, 1948 


\GRICULTURI The Farm Improvement Loans Act, 1944 (c. 41) is amended | 


by provisions ext iding its operation for another three vears and permitting 


! 
security by way of mortgage to be taken for farm improvements consisting of 
construction, repair, or alteration of buildings. The Canadian Wheat Board Act 
1935 (c. 53) is amended by providing for increase of the fixed minimum price 
payable to wheat producers, by imposing control over interprovincial movements 
ot wheat products as well as of wheat, and by iuthorizing the government to 
extend to oats or barley the system employed in handling wheat. The Agricultural 
Products Act, 1947 (c. 10) is amended to provide for its expiration on March 31, 
1949, I he Prairie Farm Assistance \ct, 1939 ( 50 is amended, nier aita, in 
respect of its provisions for awards. The Prairie Farm Rehabilitation Act, 1935 | 
c. 23) is amended by providing for appointment of a director and associate } 
director of rehabilitation he Agricultural Prices Support Act, 1944 (c. 29) 1s 


amended to continue in force s. 9, which expired on March 31, 1948. 


\NIMAL ContaGious DitseAses.—To permit more effective enforcement, 


especially in respect of export of cattle, the Animal Contagious Diseases Act, 


R.S.C. 1927, c. 6, is amended to extend the time for prosecution and to provide 








5 } 
for conspiracy as an offence 

Civit Servic—E.—The Diplomatic Service (Special) Superannuation Act, 1947 
c. 56) is amended to provide for returning contributions to a public official who 
resigns or is retired otherwise than for misconduct and who is not thereupon 
entitled to a pensior Contributions paid in by a public official who dies 1n office 
before earning a pension may be returned to hi idow The Salaries Act, R.S.¢ 
1927, c. 182, is amended by increasing the salary of the lieutenant-governor of 
Prince Edward Island 

j 

CourRTS The Judges Act, 1946 (c. 56) is amended by repeal of a special salar 
provisi fe he divores dge in Nova Scotia since divorce sdiction is to be 
conferred uy idges of the Nova Scotia S$ ( e Court nothe imend 
ment provides f tlaries for four (instead of three isi Ives of the Exchequer 
Court in accordance with a contemporaneous amendment of the Exchequer Court 

R.S.C. 1927, c. 34, to provide for four puisne judges for that court 












CRIMINAL LAW Phe Criminal Code, R.S.C. 1927, c. 36, is amended in various 


by 





nfanticide; 
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fraudulent manipulation of stock-exchange transactions; by making it an offence 
to intimidate any person by threats of injury to any relative in Canada or else- 
where; by important procedural changes in connexion with summary conviction 
proceedings and appeals to the Court of Appeal in respect thereof; by re-enacting, 
with important changes in jurisdiction, Part xvi of the Code dealing with summary 
trial of indictable offences; by repealing Part Xvi (which is now useless) dealing 
with trial of juvenile offenders for indictable offences; by providing for place of 
trial on a charge of conspiracy to publish a defamatory libel in a newspaper; by 
providing for the contingency of a juror being discharged for illness or other cause; 
by providing for an appeal to the Supreme Court of Canada with leave on any 
question of law including an appeal from affirmation of an acquittal; and by 
providing for indeterminate sentences in connexion with sex offences. A further 


amendment increases the amount that racing associations may retain from part 
mutuel be tting pools, 


CUSTOMS AND ExcisE.—The Excise Act, 1934 (c. 52) is amended in various 
respects and particularly by repeal of its provisions requiring maltsters to operate 
under licence and discontinuance of supervision of malt-houses. Malt becomes 
tree of EXCISE duty except where received in a licensed brewery. The Customs 


\ct, R.S.C. 1927, c.42, is amended in conformity with certain international 
obligations under a general agreement on tariffs and trade. Amendments are 
made to the Excise Tax Act, R.S.C. 1927, c. 179 (am. 1947, c. 60) and to the 
Customs Taritf, R.S.C. 1927, c. 44, in line with the policy expressed in the Emergen- 
cy Exchange Conservation Act. Other amendments to the Excise Tax Act relate 
to the repeal of parts of the Act re specting (1) the tax on bets on horseracing; 

the tax on amusements and entertainments; and to the repeal of schedules 
which listed exemptions from sales-tax and from special excise-tax. Other 
amendments to the customs tariff related principally to the British preferential 
tariff. The Tariff Board Act, 1931 (c. 55) is amended by bringing the Board staff 
under the Civil Service Act, by providing for temporary appointments to the 
Board where a member is absent from Canada or there is a vacancy and by 
rep aling certain obsolete provisions. 


ELecTIONS.—The Dominion Elections Act, 1938 (c. 46) is extensively amended 
in line with recommendations by the Special Committee on the Dominion 
Elections Act which made its final report on July 3, 1947. Schedule 3 of the 
amended Act contains the Canadian Defence Service Voting Regulations, which 
enable electors on defence-service or institutionalized veterans to vote at a gen- 
eral election. 


EMERGENCY Powers.—The Continuation of Transitional Measures Act, 1947 
c. 16) is amended by being limited to expire on the sixtieth day after Parliament 
meets in 1949 or on March 31, 1949, whichever date is earlier, subject, however, 
to being continued for a period not exceeding one year upon order of the governor 
in-council in response to addresses by both houses of Parliament made while the 
act is in force. 


E.vIDENCE.—The Canada Evidence Act, R.S.C. 1927, c. 59, is amended to make 
the wife or husband a competent and compellable witness for the prosecution ina 


charge against the other under ss. 33 and 34 of the Juvenile Delinquents Act, 
1929 (c. 46). 
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Export AND Import PeRMitTs.—The Export and Import Permits Act, 1947 
c. 17) is amended to punish falsehood or misrepresentation in connexion with 
applications for, or the issue of, a permit. The Act is to expire on March 31, 1950. 


Export CrepIts INSURANCE.—The Export Credits Insurance Act, 1944-5 
c. 39) is amended by authorizing the underwriting of risks of transactions which 


vould not previously be underwritten although beneficial to Canada. 


FINANCE.—Four appropriation acts were passed during the session to provide 
money for the public service. 


1 


FOREIGN EXCHANGE CONTROL. he Emergency Exchange Conservation 


1g 
Act, a key-pin in a Canadian austerity programme, prohibits the importation 
of goods except on permit from the minister of finance subject to government 
1 amendment permits certain goods to be imported subject to 
quota. The Foreign Exchange Control Act, 1946 (c. 53) is amended to make it 
clear that certain provisions of the Act apply to residents within the meaning of 
the Act when thi ire outside of Canada. 


regulations 





GoLtp MuNING AssISTANCE.—The Emergency Gold Mining Assistance Act 
provides for assistance payments to gold-mine operators as a governmental 


contribution for meeting increased costs of production so that output should not 
be reduced. 


HOuSING. The National Housing Act, 1944 (c. 46) is amended by giving 
approved lending institutions power to invest funds in purchasing mortgages from 
the Central Mortgage and Housing Corporation; by empowerit 


to guarantee to builders and subsequent owners a return of rentals from rental 


the Corporation 


housing projects which meet the statutory requirements; by empowering approved 
lending institutions to make loans alone to assist in the construction of rental 


housing projects and empowering the Corporation to make the same type of loan; 
: 


by transferring to the Corporation the assets and liabilities of Wartime Housing 
Limited; and empowering the Corporation to take over and operate h 


I OUSINgG 


projects now operated by the government. 


INSURANCI The Canadian and British Insurance Companies Act, 1932 
c. 46) and the Foreign Insurance Companies Act, 1932 (c. 47) are amended to 


extend the field of investment of funds by companies registered thereunder. 


INTERNATIONAL RELATIONS.—The Treaties of Peace (Italy, Roumania, 
Hungary, and Finland) Act, 1948, provides for carrying into effect treaties of 
peace made between Canada and the countries named in the title of the Act. Che 


Canada-New Zealand Income Tax Agreement Act, 1948 gives the force of law to 


an income-tax agreement between the two countries set out in a schedule to tl 


It Ui¢ Hie 


\ct The Pelagic Sealing (Provisional Agreement) Act carries out Canada's 
obligations under a provisional fur-seal agreement with the United States attached 


as a schedule to the Act. 


LABOUR RELATIONS.—The Industrial Relations and Disputes Investigation Act 


replaces P.C, 1003 and the Industrial Disputes Investigation Act, R.S.C. 1927, 
c. 112, bv wavy of con } 


iprehensive provisions applicable to undertakings and indus 
tries subject to federal legislative control and governing certification (and de- 
certification) of trade unions and unfair labour practices relative to collective 
bargaining and investigation and conciliation of industrial disputes. The Act 


invites similar provincial legislation with a view to uniform administration. 
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LAND TITLEs.—The Land Titles Act, R.S.C. 1927, c. 118, is amended in a 
number of particulars, for example, in its provisions as to caveats and certificates 
of title. New forms are provided. 


NATIONAL ParkKs.—The National Parks Act consolidates into one Act the 
descriptions of the national parks of Canada. 


NORTHWEST TERRITORIES.—The Northwest Territories Power Commission Act 
is designed to facilitate construction and operation of power plants in the North- 
west Territories, particularly to encourage development of mining properties. A 
Commission is established to administer this project for the supply of electric 
power. The Northwest Territories Act, R.S.C. 1927, c. 142, is amended by pro- 
viding a scheme of appeals in civil matters and by authorizing the making of 
regulations respecting preservation of game. 

PENsIONS.—The Pension Act, R.S.C. 1927, c. 157, is extensively amended by 
provisions authorizing increases in the basic rates of pension and making certain 
changes in the qualifications for pension. The Civilian War Pensions and Al 


lowances Act, 1946 (c. 43) is amended by removing the time limits in which an 
application for pension in respect of death may be made under Parts 1 and x of 


the Act. 


PRISONS AND REFORMATORIES.—The Prisons and Reformatories Act, R.S.C. 
1927, c. 163, is amended to provide for imposition of indeterminate sentences by 
courts in British Columbia. 


RAILWAYS.—The Railway Act, R.S.C. 1927, c. 170, is amended by provisions 
increasing the amount appropriated to railway-grade crossing work; requiring a 
telegraph or telephone company to obtain consent of the municipality for laying 
cables under a highway; and giving such companies powers of expropriation where 
necessary to comply with an order of the Transport Board under s. 373 (6). The 
Canadian National Railwavs Financing and Guarantee Act, 1948 enables the 
C.N.R. to issue securities to meet capital expenditures. The Railway Act, R.S.C. 
1927, c. 170, is amended by providing that the chief commissioner of the Transport 
Board shall be a judge of the Exchequer Court. Another statute appoints auditors 
for the annual audit of accounts of national railways as defined in the Canadian 
National-Canadian Pacific Act, 1933 (c. 33). 


RoyaL CANADIAN MounteEp Po.ice.—The Royal Canadian Mounted Police 
Act, R.S.C. 1927, c. 160, is amended, inter alia, by the addition of three new parts 
which respectively establish a new contributory -pension scheme, make applicable 
the provisions of the Pension Act relating to disability or death of a member of the 
armed forces in time of peace, and bring under a retirement scheme all persons for 
whose retirement provision is not made elsewhere. 


SuippinG.—The Canada Shipping Act, 1934 (c. 44) is extensively amended, 
inter alia, to give effect to certain I.L.O. conventions. A new part added to the 
Act enables the bringing of fatal accident proceedings in rem for loss of life oc- 
casioned by a ship. 


SratTistics.—The Statistics Act replaces the existing Statistics Act, R.S.C. 
1927, c. 190, making numerous and important changes therein. 
STATUTES.—Provision is made by an Act respecting the Revised Statutes of 


Canada for establishing a Statute Revision Commission to revise and consolidate 
the statutes of Canada. 
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SUNDAY OBSERVANCI The Lord’s Day Act, R.S.C. c. 123, is amended by 
authorizing the provincial deputy attorney-general to give leave to prosecute and 


by repealing two pre-confederation Lord’s Day Acts heretofore in force in Ontario. 


PAXATION.—Prior to the enactment of a new Income Tax Act, the existing 
Income War Tax Act, R.S.C. 1927, c.97, was amended particularly in connexion 
with the carrving out of the budget resolutions. The Income Tax Act, in general 
applicable to 1949 and subsequent taxation years, introduces a welcome consoli- 


} 


dation and even some simplification in the organization of the provisions of our 


income-tax law. The Act is divided into parts dealing separately, inter alia, with 
income tax, tax on Canadian income of nonresidents, administration and en- 
forcement, tax evasion, and interpretation. The Act also incorporates a gift tax 
in a separate part. The Dominion Succession Duty Act, 1940-1 (c. 14) is amended, 
inter alia, by providing that the situs of shares of a Canadian Corporation shall be 


Canada and by increasing exemption from $5,000 to $50,000. 


UNEMPLOYMENT INSURANCE.—The Unemployment Insurance Act, 1940 (c. 44) 
is amended in various respects, for example, in its provisions respecting exemption 
from contributions, rates of benefit, and disqualification for benefit. 


VETERANS The War Veterans’ \llowance \ t, 1946 (c. 75) is amended by 
increasing the maximum yearly allowance and making provision for a neglected 
child of a deceased veteran as well as for treating a deserted or divorced veteran 
with a child or children as if living with his spouse. The Veterans’ Rehabilitation 
Act, 1945 (2nd sess., c. 35) is amended in various respects, for example, by pro- 
viding compensation to veterans suffering injuries by accident during training; by 
restoring to eligibility to benefits under the Veterans’ Land Act, 1942, veterans 
who received allowances during brief periods under the university training plan; 
and by providing in certain cases for reimbursement of costs of training taken by a 
veteran at his own expense. An amendment is made to the War Service Grants 
\ # 1944 co 51) respecting prospective abolition ot the Board of Revie \V there- 
under The Veterans’ Insurance Act, 1944-5 (c. 49) places in the Act certain 


provisions heretofore contained in orders-in-council. 


VOCATIONAL TRAINING The Vocational Training Co-Ordination Act, 1942 
c. 34) is amended by permitting training for employment to be provided to 
memploved persons hether or not insured persons under the Unemployment 
Insurance Act, 1940. 

WATER POWER The Dominion Water Power Act, R.S.C. 1927, c. 210 is 
amended to enable the development of water power on Dominion lands directly 


\IISCELLANEOUS The New Westminster Har] 


uur Commissioners Refunding 


\ct, 1948, provides for refunding of maturing debentures of the harbour com 
missioners The Mail Contracts Supplemental Payments Act, 1947 (c. 8) is 
umended by authorizing payments thereunder to be made only up to March 31, 
1949. The Maritime Marshland Rehabilitation Act provides for the carrying out 
of reclamation work in marshlands in the Maritime Provinces where the work has 
been recommended by an advisory committee and the province concerned has 
entered into an agreement with the Dominion in respect thereto. The National 
Battlefields at Quebec Act, 1908 (c. 57) is amended by renewing for another ten 


years appropriations for the purposes of the Act The National Battlefields 


SURVEY OF CANADIAN LEGISLATION 109 


Commission is authorized to acquire certain property subject to approval of the 
government. The Yukon Act, R.S.C. 1927, c. 215 is amended by re-establishing 
the offices of Commissioner and Administrator, by providing increased indemnity 
and expenses for members of the Yukon council, by providing for holograph wills, 
and by authorizing the commissioner instead of the governor-in-council to authoriz 
importation of liquor. The Department of National Defence Act, R.S.C. 1927, 
c. 136, is amended by providing that certain money contributed to C.O.T.( 
contingents may be vested in trustees of any trust established for the administration 
of such funds. The Saskatchewan Natural Resources Act no. 4 gives effect to a 
Dominion-Saskatchewan agreement set out in a schedule to the Act. Amendments 
are made to the Quebec Savings Bank Act, R.S.C. 1927, c. 14, to bring it into 
conformity with the Bank Act, as revised in 1944 The Manitoba Natural Re 
sources Transfer (Amendment) Act, 1948 gives effect to a Dominion-Manitoba 
\greement set out in a schedule to the Act. Various amendments are made to the 
Yukon Placer Mining Act, R.S.C. 1927, c. 217. 

BorA LASKIN 
Osgoode Hall Law School, 
‘Toronto 


MARITIME PROVINCES 


(a) New Brunswick 


12 Geo. VI: Acts passed, 174; Public, 58; Private, 116 


NoTI The amendment to The New Brunswick Town Planning Act, 1936 
c. 44 of 1947), noted in last year’s Survey (7 UNIveRsity oF Toronto Law 
JOURNAL (1948), at p. 494, as published in the statutes omitted s. 10, wl 
that ss. 2 and 3 of the amending Act should come into force on proclamation. C. 58 
of 1948 declares that the amending Act did contain s. 10 as described 


ich provided 


Town PLANNING.—The power of the Provincial Planning Board under The 
New Brunswick Town Planning Act, 1936 to make regulations is restated in greater 


detail (c. 46). In addition to penalties the regulations are given added teeth by a 


provision that no transaction to transfer any interest in any lot of a sub-division 
shall be effectual until a plan has been filed. This section is th ime as that 
deleted this vear from the Nova Scotia Act and noted below. Minor amendments 
ake some administrative changes. 

INDUSTRIAL STANDARDS.—The Industrial Standards Act (c. 57 of 1939 as 
imended) is repealed and replaced by The Industrial Standards Act, 1948 (c. 10), 
aarbaseel y 


evises and recasts the earlier act. 


\WORKMEN'S COMPENSATION Che cases in which compensation is pavable, as 
et out in s. 7, are modified (c. 43) by the deletion of the proviso ¢ iding from 
compensati in inju vholly or pri ally due to a fortul ‘ mnected 

the indust i hich tl vor] in is emp d I} ) is further 

d so that lv injuries that do not result in dea t nen a 
excepted. The section now more closely resembles s. 2 of the Ontario Workmen's 
Comp ition Act. The sections setting out the scale of comp ition are 


umended to increase the amounts payable in some cases, and the time a rkman 








110 Tue University oF Toronto LAw JOURNAL 





must be incapacitated to entitle him to compensation is shortened from se 
four days The sections relating to industrial diseases are also amended in ad 
ministrative details. 

BLiinp PERsoNs.—The Blind Workmen's Compensation Act (c. 11) brings 
blind workmen as defined under the joint jurisdiction of the Workmen’s Comper 
sation Board and The Canadian National Institute for the Blind. The Act is 
similar to the corresponding Nova Scotia act, introduced in 1944 (c. 5). The White 
(ane Blind Pers ns \ct Cc. 12 restricts the ise ol hite canes in pu slic | aces , 
to blind persons as defined by the Act. The act is similar to the Ontario a 


c. 116 of 1947 





ippointment by the governor-in-council of a public administrator who may be 
issued letter f administration at the request of the attorney-general if there is no 
husband or wid ora } next of kin residi ithin New B swick read 
and competent to act The public administrat is required to pay into } 
Intestate Estates Fund all ies collected as assets, and persons entitled thereto 
I ll Val t tl I 1 and, if 1 bli id t ( tihes \ | in 
their lave r, tl I la ecretatr treasurer fT t ist the cla out of the j 
funds standi the credit of the estates 1 claims are mad Lhe 
Lm ts « e into force « cla ti ind ibhi {ministrator 
administer esta t pe s who die befor aft date of his appointm 
COMPANII Phe provisions of the New Bru ick Companies Act (R.S.N.B., 
1927, « Sa ( { gy I incial istance t hold b the ¢ i 
tightened (c. 27). A further amendment requi approved by t 
i the ( i 1 gene meeting to autl et direct Ss to a t 
cratl of Ss patent Pre t \ct had required a res 
backed by t thirds 1 of the cribed Lhe Vv sect authorizes 
i i 1 I ( t | cit irect mee S | t 
t ( 1 he elating tot cree { « | ls on u id s S | 
or t t divict in form of f uid ire revised and 1 in 
rici er tori vy t epeal ol s. i ( is » cert ) 
( e( I he kes effect i 
USINI AMES Whe Lr cart ‘ ess ( der a ( 
other ( me suggesting { members is registered 
‘ e | \ | s ceased « ‘ s he is required to 
publicize that { 1 ‘ t commence the 
ont d ‘ { the | ine unde \ $3 
\RBITI { i \rl \ct IX >. as ( 126) 1 imended (« 9 ) 
provide for ed term in s issions, tl if reference is to three arbits s | 
’ d of t e binding. Pt 1 ide that where either of 
two arbitr ( the pa a ed t select a third reluses i 
t ct or ts incapable of acti the ul | ed him may appoint a el 
l | I cm Whe i e reas ( One I ( irbl 1 sisa inted 
or} 1 g t t be made the sole arbi igh the Court iV set 
we the ant ‘ ‘ 
HiGuways.—C. 17 repeals The Hig iv A c. 25 of the Revised Statutes of 
192; l Sf emer e lac fa ealing section omitted from 
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INSURANCE.—The Insurance Act, 1937 is amended (c. 47) extensively in accord 
with the recommendations of the Association of Superintendents of Insurance of 
the Provinces of Canada. See comment under the Nova Scotia acts below. 


12 (,e0. Vi: Acts nassed, 158: Public, 735: Local, 30; Private, 52 


CONSOLIDATING ActTs.—Onlv one Act was revised and consolidated in the 1948 
ession: the Cooperative Associations Act, 1948 (c. 2). This act deals with the 


incorporation of co-operative associations and repeals c. 7 of 1935 and its one 
amendment, c. 40 of 1942. The act is revised and recast. It comes into force on 
proclamation. 


INDUSTRIAL DEVELOPMENT.—Two Acts make substantial advances 


1 pro 
vincial assistance to industry. The Industrial Assistance Act (c. 3) provides for 
financial assistance by way of loans or guarantees to persons engaged in established 
or new industry in the province. Industry includes tourism and the Act is to be 


administered by the minister of industry and publicity (his title has been changed 
to minister of trade and industry (cc. 7 and 14) ). Provision is also made for an 
Industrial Assistance Advisory Board to study applications for loans or guarantees 
ind to advise the minister. The passing of this act is remarkable in view of the 
itement in the minister’s departmental report tabled in the same session that 


“by the end of 1946, however, it was apparent that the Industrial Development 





B k [Don Vas In a yx sition to handle « ipital assistance ins to Nova 
Scotia indust1 Phe loan poli is therefore suspended The Industrial 
Property Act (c. 5) intros t oll of governt t assistance to indust: 
lea industrial ice son vho 1 levelop it In additi ) vace th 
te f trade and ind y may provide s servi id faciliti is | leems 
( lie it. incl din iter, electrici ! ) to ind sé i II sn worn 
believed to be modelled on English industrial development centr 


LABOUR RELATIONS.—The Trade Union Act (c. 3 of 1947) is amended (c. 72 


in various details to bri: 





g it into greater conformi ith t Ind ial Relations 

\nd Disputes ion Act (c. 54 of 1948 (Can here a still some 
litferences, some of which are created by this year’s amendments. 5S. 46A is new 
d does not follow the Dominion Act. It provides that in prosecution under thi 
\ct against an employer or employers’ organization the act of a manager or 
perintendent, etc. is to be deemed the act of the emplover or employers’ organiz- 
unless it is proved that the act was without the knowled or consent of the 

( lover or emplovers’ organization. The Nova Scotia Labour Act has been 


orce until May 1, 1949 See 7 UNIVERSITY OF 


1 (c. 10) to remain in f 
lforONTO LAW JOURNAL, at p. 255, for comment 


WORKMEN'S COMPENSATION.—The Workmen's Compensation Act, 1938, is 
amended (c. 51) in several administrative details including an upward adjustment 

the amount of compensation payable in some cases 

Divorce.—By c. 8 various statutes affecting the constitution of the Court for 
Divorce and Matrimonial Causes are amended. The general purpose of the .\ct 
is to place the divorce jurisdiction in the hands of all judges of the Supreme Court 
of Nova Scotia who may be appointed judges of the Court for Divorce and Matri- 





numerous 


Act (c. 173, R:S.N.S 
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general under s. 96 of the B.N.A. A 
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the sessional indemnity of a member is increased from $400 to $700 plus an ad- 


ditional amount of $300, described as ‘“‘tax free,”’ as “indemnity for expenses 


incurred by him in relation .o his attendance at each session. Chis is exempt 
from Dominion income tax under the Dominion Income Tax Act.) The speaker's 
salary is increased from $200 to $400 plus $200 ‘tax free.’ The leader of the 
Opposition is now to be paid similar additional amounts. 


GOVERNMENT DEPARTMENTS.—By c. 29 provision is made for the appointment 
of two de puty ministers of public works and higl ivs and generally for a deputy 
or deputies in each department “including those presided over by the Provincial 
Secretary and the Attorney General."’ By c. 31 The Public Service Act (c. 28 of 
1937) is amended to include the deputy attorney-general in the schedule of ‘‘perma- 
nent public service positions.”’ 

Pusiic Utinities.—The Public Utilities Act (c. 53 of 1940 as amended) is 
repealed and replaced (c. 32) by The Public Utilities Commission Act which 


substitutes a Public Utilities Commission for the Board of Commissioners of Public 








Utilitie The new Commission may be headed by a supreme or county court 
judge. The definition of a public utility under the Act is not materially changed 
except that a public utilitv now includes only telephone and electricity services, 
where the old definition referred to ‘‘heat, light, water, gas or power.”” A “public 
utilitv’’ may be created by order-in-council unless this power 1s ultra vires as 
offending against s. 92(1) of the B.N.A. Act Phe Act is considerably revised and 
hortened. Detailed provisions for regulating the distribution of electricity and 
telep| ‘ rvice d the px ers of the Commi 11 I connexion are set out 
in Phe | ctri | er and Pelephone Act (1 14 hich constitutes a code of the 
regula and egulat powers. Under The Public Vehicle Act (c. 33 

replacing an earlier act (c. 25 of 1944), the Commission instead of the older Motor 
Carrier Board may regulate public carriers of passengers and express freight. 
Additional powers and duties are placed on the ¢ mission by The Petroleum 
Products Act (c. 27) by which the Commission ma icense the wholesale and 
etal distributi f leum products on the basis of ‘‘public convenience and 
necessit Phe Commission may fix the profit f retailers. Under The Steam 
Boiler Act (c. 35) the Commission may recommend to the governor-in-council 
regulations respecting the construction, maintena e, and inspecti of steam 
boiler ° Phe Commi SIOn may also supervise the «l tivities of inspect Irs appointed 


spectors may 1 ertiticates of inspection. The 
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see comment in 26 Canadian Bar Review (1948), at p. 1159 Che original act was 
modelled closely on the Nova Scotia act of 1937 (c. 6) and an extraordinary amend- 
ment was passed in 1946 (c. 32) authorizing the governor-in-council to regulate the 
manner in which unions could be formed and the method of election of union 
officials. This year’s amendments exclude closed-shop contracts (as defined) from 
lawful bargaining. An amendment to s. 9 excludes non-residents from membership 
in lawful unions. Unions must be autonomous and all members must be resident 
“employees,” which apparently excludes full-time officials of unions unless they 
are put on leave of absence by their employers. Unions must now be licensed. 
The use of economic weapons is prohibited until differences have been submitted 
to arbitration and His Majesty is deemed to be a party to every such arbitration. 


Phe Act does not apply to employees of a national railway system. 

SALE oF Liguor.—The Prohibition Act (c. 27 of 1937 as amended) is replaced 
by The Prince Edward Island Temperance Act (c. 37). The sale of liquor for use 
as a beverage is under the control of the Prince Edward Island Temperance Com 
mission and ‘applicants’ of full age may purchase ‘‘one bottle of spirits or wine 
or one case of beer in any one week.”’ Previously liquor for use as a beverage could 
1, 


be obtained on prescription from a resident physician. This ‘‘system’” of 
control is retained by s. 89 whicli comes into force on proclamation. The other 
sections of the Act also come into force on proclamation, but the permissive sections 
not before the results of a plebiscite held on June 28, 1948 have been declared. 
S. 28 refers to a plebiscite to ascertain the approval or otherwise of The Prohibition 
Act. Why the reference is not to the new Act is not clear. It is understood that the 


plebiscite results were favourable to the new Act. 


COMPANIES. The Joint Stock Companies’ Act is amended (c. 20) to allow the 
issue, allottment, or sale of any portion of unissued stock at a discount including 
the “issued securities,"’ as defined by The Companies’ Tax Act, of companies 
domiciled in the province and incorporated under a provincial act The power ot 


companies to borrow money is restated in a revision of s. 76. The necessary by-law 


may now be sanctioned by a two-thirds vote rather than a two ls vote in value. 





A condition in a debenture or deed that the debenture is irredeemable is not invalid 


for that reason alone Several other minor additions are made to the section 


J. B. MILNER 


ONTARIO 
12 Geo. VI: Acts passed, 130; Public, 99; Private 31 


\GRICULTURAL DEVELOPMENT FINANCE AMENDMENT Act, 1948 (c. 3).—The 
section of the Act which sets out the purposes for which money borrowed by the 
province by means of deposits in the Province of Ontario Savings Offices may be 
used is re-enacted and now provides that the money shall be used for any of the 
following purposes: for the public service, for works carried on by commissioners 
on behalf of Ontario, for the covering of any debt of Ontario on open account, for 
paying any floating indebtedness of Ontario, and for carrying on the public works 
authorized by the Legislature. 
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ASSESSMENT AMENDMENT Act, 1948 (c. 5 The most important change ef- 


fe ted bi tl is amending \ t 1s tl ata right ot app | to the Ontario Municipal 
Board from the court of revision or the county judge is now given in all cases of 
tl il int of the as ent B in amendm«e to 
in every municipality 1 vince taxes will be levied 
me roll prepared in tl evious veal \ new s. 47a 
a municipal publi ility to pay for municipal services 
red to the utilit b the municipal corporat I S. 87: is added to provide 
t of any real property | en 
sessment with respect to that rea 
the change Numer ther amet 
le and for these recourse ild | 





\MENDMENT Act, 1948 6 The name of the fund 
hletics Control Act, 1947, is changed from the *‘Phvysical 





zed to accept such an is he ees fit in lieu of the per- 
centage t paval l respect of a prolessi t or exhibition ere the 
entire proceeds of h contest or exhibition are for charitable purposes. A sub 
stantive amendment authorizes the minister to refund part of the tax heretofore 
paid if he is satisfied that the contest or exhibition was conducted for charitable 


purposes \ further amendment makes it clear that the fund mav be utilized for 


recreation for crij Ned persons under ninetec Vears ot age 


BOARDS OF EDUCATION AMENDMENT Act, 1948 (c. 8 The most important 


amendment in thi \ct authorizes the establishment of a municipal board of 
education for two or more municipalities or parts thereof where a high school 
district cor prises the same ireaasato nship scl if i i tow ship scl )] irea 

d one or more school sections, or two or more adjoining school sections. Hers 
tofore a municipal bi rd of education ¢ ld be estal ished oO for one munici 
palit \ further amendment authorizes the leutenant-governor-in-council, 
vhere he has established a high school district in unorganized territory under The 
High Schools Act, to authorize the formati of a municipal board of education 
for the district and to make provisi for th f the board and the 
electio i 1 ( dt t othics I the Vario | Lee i 
amendm« i | 





maide , it t making a ition { ’ e of e und e Act 
\ i pers ( cted i « inge ol i ¢ pri { d te f c ¢ y into 
f e of The Cha {N e Act, 1939, ma lirmati I ( ge 
der this Ac | ‘ i irried lan ce I i change of i 
but authority ts i ma ose 1 riag heen d Ived 
i ' ill I t] ‘ i » 4 f the \ t ot the | | i ] he na | ful 
custod \ rried « idowed mother wl i to change tl 
f ied infant ild to hers i marriage, and a woman 
ho is deserted by her band iy apply for a chang { ne for | f and 
behalf of he fant Ire Several changes ft the 1 Act are complement 
to The Vital Statist \ct, 1948, and this Act will not come into force until The 
Vital Statistics Act, 1948, is proclaimed in fore 
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COMMISSIONERS FOR TAKING AFFIDAVITS AMENDMENTS Act, 1948 (c. 11 
Che provisions of the principal Act that set out the persons who are ex officio 
commissioners for taking affidavits are re-enacted. Members of the Legislative 
\ssembly, barristers and solicitors are ex officio commissioners for Ontario. Numer- 
ous municipal officials are also made ex officio commissioners but are limited in the 
irea in Which they may exercise their commissions. Some of these municipal officials 
have heretofore been ex officio justices of the peace under s. 360 of The Municipal 
\ct which is now repealed. 


CoMMUNITY HALLS AMENDMENT Act, 1948 (c. 12).—The maximum provincial 
grant to a township or incorporated village in respect of a community hall or 
ithletic field is increased from $2,000 to $5,000. Another amendment permits 


the establishment of a community hall or athletic field, or both, in a township 


‘hool area or part thereof. A further amendment permits the board managing a 
community hall or athletic field, or both, to make rules with respect thereto and 


to fix charges therefore. 


COMPANIES AMENDMENT Act, 1948 (c. 13).—S. 15 which heretofore provided 
for the conversion of a private company into a public company is repealed. The 
subject is now covered in s. 17 of The Companies Act as amended by this Act. 
Che power to cancel letters patent for failure to file an annual return 1s extended to 

clude corporations without share capital. A further amendment is designed to 
clarify company practice with respect to the declaration of dividends. Under this 
imendment the transfer books of a company may be closed by the directors when- 
ever a dividend is declared whether it is declared by re solution or by by-law. 
\nother amendment is designed to remove doubts as to the effect of not filing a 
discount by-law within the time prescribed and provides a penalty for non 
compliance. A further amendment, which is complementary to The Housing 
Development Act, 1948, will enable joint stock and cash-mutual insurance compa- 
nies to lend on mortgages on real estate in excess of the 60 per centum of value 
limitation or in excess of the amount authorized to be loaned under The National 
Housing Act (Canada) where the excess is guaranteed under The Housing De- 
velopment Act, 1948. 


COMPANIES INFORMATION AMENDMENT Act, 1948 (c. 14).—The information to 
contained in the annual return, the date for filing, and the date for particulars, 
nd the persons who may verify a return, have heretofore been fixed by the Act. 
\mendments to s. 7 enable the lieutenant-governor-in-council, by regulation, to 
change the foregoing with a view to the development of a form of return that will 

acceptable by the Dominion and other provinces and thus achieve uniformity. 

CONDITIONAL SALES AMENDMENT Act, 1948 (c. 15).—A new s. 13 is added to 
lhe Conditional Sales Act which prescribes the officers of a corporation who may 
sign notices, statements of renewal and verifying affidavits required in connexion 
vitl | sale agreements. This amendment brings The Conditional Sales 
\ct into line with The Bills of Sale and Chattel Mortgage Act and The Assignment 
f Book Debt \ct 


CONTINUATION SCHOOLS AMENDMENT Act, 1948 (c. 16) 


1 conditiona 


? 


HiGH ScHooLS AMENDMENT Act, 1948 (c. 37 


VOCATIONAL EDUCATION AMENDMENT Act, 1948 (c. 96).—The definitions of 


uunty pupils” and ‘resident pupils” in The Continuation Schools Act, The High 


Schools Act, and The Vocational Education Act are re-enacted for consistency. 
; 
. 


lhe new principle involved is to exclude from the definitions pupils who reside on 





'? 
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land that is exempt from school taxes where they and their parents or guardians 
are not assessed for and do not pay school taxes in the county or the school district 
respec tively. The High Schools Act is also amended to empower boards to pur 
chase school buses, and other amendments deal with trustee qualifications, high 
schools in unorganized territory, and board meetings. Further amendments to 
The Continuation Schools Act deal with school financing. The part of The Vo 
cational Education Act dealing with the establishment of vocational schools 
admission and courses of study, and the part dealing with provincial technical 
schools were completely revised in the light of modern conditions and experience. 
CORONERS Act, 1948 (« 7 his is a compl vision of the previ 
ipl at the office 
office of associate ce 
return is required to be 
itemized fee is provided 
igation is increas 


m $1.00 to S1 
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in respect to any timber berth or limit or concession area. The sections of The 
Crown Timber Act that deal with manufacturing conditions are re-enacted and 
now apply to all classes of timber. A section is added which prohibits persons from 
committing wasteful practices in forest operations and the lieutenant-governor-in- 
council may make regulations defining wasteful practices in forest operations and 
prescribing the penalties for contravention of any such regulation, which may be 
recovered at the suit of and in the name of the minister of lands and forests in any 
court of competent jurisdiction. 

DEPARTMENT OF EDUCATION AMENDMENT Act, 1948 (c. 22).—The sections of 
The Department of Education Act which deal with the making of regulations are 
amended to bring them into line with present practices of the Department. New 
provision is made for regulations as to the payment of cost of education of pupils 
residing on Dominion Crown land, and as to the extensive plan of the Department 
of Education to provide for community programmes of recreation, and for pro- 
grammes of adult education, recreation, camping and athletics and physical 
education, 

The athletic camp at Lake Couchiching, known as the ‘Provincial Athletic 
Training Camp” has formerly been administered by the Ontario Athletic Com- 
mission which ceased to function by reason of The Athletics Control Act, 1947, 
and the camp is now to be administered by the Minister of Education. 

DEPARTMENT OF PUBLIC WELFARE Act, 1948 (c. 23).—This Act, under which 
the Department of Public Welfare functions, has been re-enacted in its entirety 
and the powers and duties of the minister specifically set out. The minister of 
public welfare, in addition to such other Acts as may be assigned to him by the 
lieutenant-governor-in-council, is made responsible for the administration of The 
Adoption Act, The British Child Guests Act, The Charitable Institutions Act, 
The Children of Unmarried Parents Act, The Children’s Protection Act, The Day 
Nurseries Act, The District Homes for the Aged Act, The Homes for the Aged 
\k cs The Mothe S| \llow ices Act, The Old Age Pen ions \ t, a d The Un n 
ploy ment Relief Act. 


DEPARTMENT OF REFORM INSTITUTIONS AMENDMENT Act, 1948 (c. 24).—A 
section is added to The Department of Reform Institutions Act to insure that 
uards and other custodial officers in reformatories, gaols, industrial farms, etc., 
have the powers of police othecers, \s constables, such officers will be ~ peace 
officers’’ within the meaning of the Criminal Code and as such will have wider 
powers of arrest than if they were not constables 


DEPENDANTS’ RELIEF AMENDMENT AcT, 1948 (c. 
of Appeal of Ontario, on an appeal from the order of a jud 
for an allowance under this Act, could annul the order 
amount or value of the allowance fixed bv the order. 
the Court of Appeal will now also have power where tl ry | application was 
dismissed to reverse the dismissal and order an allowan » be paid and to fix the 


amount of the allowance. 
DESERTED WIVES’ AND CHILDREN’S MAINTENANCE AMENDMENT Act, 1948 
6 \ provision 1s added to The Deserted Wives’ and Children's Maintenance 
ular te at in The Children’s Protection Act empowering magistrates and 


judges to make provision as to the custod 1e child and the right 
hereto of any n, or of either nt, havi regard to the welfare 


and to the conduct of the parent or pet to the wishes of the 


I 
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FEMALE REFUGES AMENDMENT Act, 1948 (c. 30 The Female Refug 


is amended to provide that a judge of a juvenile « rt will have power to de 


cases arising under the Act. 


FIRE DEPARTMENT AMENDMENT Act, 1948 (c. 31).—An amendment pr 


that the request of the members of a fire department for collective bargaining 


| } 


be made in writing to the council of the municipalit \nother amendmet 


l 


vides that where there is an arbitration and a majority of the members of the 
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of arbitration fail to agree upon any matter, the decision of the chairman upon 
such matter shall be deemed to be the decision of the board of arbitration. Further 
amendments deal with the commencement of agreements and are designed to 


prevent delay 


FOREST FIRES PREVENTION Act, 1948 (c. 32). his Act is re-enacted and 


is a consolidation of the former Act and amendments with very little ch 


inge in 


principle. Phe Act is divided into headings for clarity, and the provisions re- 
specting the creation of fire districts, travel permit areas, and closed areas are 
clarified. Provision is continued for the issue of fire permits, travel permits, and 
work permits, and the requirements therefor, and the privileges given by such 
permits are better defined. By a change in the section respecting closed areas, it 
is provided that in a prosecution for an offence alleged to have been committed 
between the date of filing of the minister's order « ing an area and the date of 


publication under The Regulations Act, 1944, the burden of proof that he « 


have actual n 


lid not 
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fuel Controller that are designed for use in emergencies and in periods when natural 


vas Is in short supply. 


HiGHWAY IMPROVEMENT AMENDMENT -\cT, 1948 (c. 38).—It is made clear bi 


nendments to The Highway Improvement Act that the council 


hhichi 


of a county 
has passed a by-law establishing a county road system may add roads to 
] ! 


ind remove roads from the county road system by amending the b LW kor the 
purposes of the estimate of the expenditure on roads which is to be prepared in 
mnexion with grants to municipalities under the Act, it is now provided that in 


} } — — 


the « ise of a municipality other than a town o1 Village which lorm i ota county 


for municipal purposes, the estimate shall be based on the assessment roll on which 
the rates of general municipal taxation for the previous year have been levied. 
Heretofore the estimate was based on the assessment roll prepared in the year in 


which the money is to be « Xp nded. 


HiGHWAY TRAFFIC AMENDMENT Act, 1948 (c. 39).—New offences are ct 


for the case where a person, who is prohibited from having a motor vehicle registered 


in his name applies for or procures or possesses a permit, and the case where a 
person who is prohibited from driving a motor vehicle applies for or procures or 
possesses a licence. Various amendments are made to Part x1A of the Act 
dealing with proceedings in connexion with the Unsatisfied Judgment Fund. 
\pplication may now be made in any pending action to have the registrar of motor 
vehicles added as a defendant so that all proper parties will be before the court in 
the action. A further amendment operates to prevent a payment being made out 
of the Fund for the purpose of indemnifying an insurer in respect of a payment 
made under a policy of automobile insurance 

HospitaLs Arp Act, 1948 (c. 40 This Act, which is new, is designed to 
provide greater aid to public hospitals. The Act provides for the establishment 
of a fund known as the “Hospital Aid Fund” into which is to be paid all unex 
pended moneys appropriated by the Legislature for aid to hospitals and all moneys 
collected under The Hospitals Tax Act, 1948. Provision is made for disbursements 


out of the fund as grants to aid hospitals, and to no other purpose, in accordance 


with the regulations The Act provides that municipal liability for indigent 
patients shall be $3.00 per day in the case of Group A hospitals, $2.50 per day in 
the case of Group B hospitals, and $2.25 per day in the case of other | spitals. 

Hospirats TAx Act, 1948 (c. 41).—This Act, which is new, provides for a 
hospital tax of 20 per centum on the price of admission to place f amusement 
as defined in the Act The tax so raised shall be paid into a special fund and shall 
be disbursed only in aid of public hospitals as provided in The Hospitals Aid Act, 
1948. The Act contains all necessary machinery for collecting the tax and also 
provides for exemptions where it is shown to th itisfactio f the tr irer that 
the entertainment is for religious, charitable, or educational put r that otl 
special circumstances enist. 

HoreL FIRE SAFETY Act, 1948 (c. 42 his Act, which is new, replaces The 
Hotel Fire Accidents Prevention Act which in 1937 replaced 1 -revention of 
\ccidents by Fire in Hotels Act and The Hotels Act, 1929. 7 tatutory requir 
nents of the \ct are based on two fundame ital principl Be itl to ¢ ire 
hotels are equipped and operated in a way that will prevent f tarting and that 
vill give evervone in the building a reasonabk chance of es iping i a hire doe tart. 

HOTEL REGISTRATION OF GUESTS AMENDMENT Act, 1948 13 \ 


section is added to The Hotel Registration of Guests Act providing that in every 
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held a licence and was qualified to drive. N 
to The Insurance Act and are too detailed to list 


INVESTMENT ContrRAcTS Act, 1948 (c. 49 Heret: 


he business of issuing investment contracts have 
1947. These companies, by the nature of thei 
surance companies rather than with the vari 
ithin the provisions of The Securities Act. This 
mpanies from the operation of The Securit 
risdiction of the Superintendent of Insurance 
JUDICATURE AMENDMENT Act, 1948 (c. 50 
the High Court had to be held in each ¢ 


lier than 1 P.M. on the first day and 9 a.m 


‘ iter thus making it possible here 
i-da \ ther amendment extend 
iti ill judges of the county « i 
cilitati the administration of justi Furth 
ibie tot fticial guardia the em } 
‘ dit of the official guardia bool 
' 


LABOUR RELATIONS AcT, 1948 (c. 51 Thi 
| i S ird \ct, 1944 I] Labour Ie t 


1 ‘| Labour Relati Board Amendm« 
Relations B d. The sec roviding f 
| es ‘ 
ect of the 1944 .\ t 
1 tachal i ( ind 
{ regulati in t e for 
1 
1 { 1 i 
( | t j ion ‘ i 
( | tot | 338 
+ ( la | 1, 
i ) 1 i ' 
( ile re mca ut 
f appeals f 0 Board to the Domini 
{ ( ( iland ID 1 
1 t 
CE OrpbI FACILITIES FOR EN 
| Ket d e Imper \c itled 
Enforcement) Act, 1920 ich in turn formed 
( ere f Cor j ‘ nif 
1946 \ct 1 In principle are in f 
S ka i i \la 1 Lal Lhe | ( I 
I I ct d made in fa ot che 
» resid t le O itl ind ice 
1 thie i ct ful lag 
MILK ¢ ROL Act, 1948 (c. 55 This Act « 
( ‘ re made fr t 
] I 24 il { The 1 Kk ( tr ! 
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Several amendments are made to sections of The Municipal Act which give power 
to municipalities to pass by-laws, the most notable of which is that authorizing 
parking tag procedures. Heretofore the power to restrain by action the contra- 
vention of municipal by-laws was limited to by-laws passed under the authority of 
The Municipal Act. By an amendment this power applies to any by-law of a 
municipality or a local board passed under the authority of The Municipal Act or 
any other ye neral or spec ial Act. 


NEGLIGENCE AMENDMENT AcT, 1948 (c. 61).—Several technical provisions have 
been added to the Act, which extend the application of the principles of contributory 
negligence. For instance, a new section has been added which will permit one of 
two joint tort feasors to settle with an injured person and then recover contribution 
and indemnity against the other joint tort feasor. Under The Municipal Act an 
action against a municipality for the non-repair of a highway must be brought 
within three months after the time when the damages were sustained. If the driver 
of a car brings action within three months for damages sustained on a highway 
against the driver of a second car and does not serve the writ until after the expi- 
ration of the three-month period, the driver of the second car would be precluded 
from proceeding against the municipal corporation because of the lapse of the three 
month period. Under the Act as amended the driver of the second car would not 
not be so precluded provided he had anticipated the bringing of the action and had 
served the municipality with notice of his intention to make a claim as required 
by the statute. The same principle applies where the driver of the second car 
settles with the driver of the first car and then seeks contribution or indemnity 
from the municipal corporation. These proceedings must be commenced within 
one vear of the judgement or settlement, as the case may be. The new provision, 
of course, is not limited to motor vehicle accidents or municipal corporations but 
the above example serves to illustrate the nature and principle of the amendment. 


NOTARIES AMENDMENT Act, 1948 (c. 63).—A new section is added which 
provides that the disbarment of a barrister or the striking off the rolls of a solicitor 
who holds an appointment as a notary public shall have the effect of revoking his 
appointment as a notary public. 


(OLD AGE PENSIONS \cT, 1948 1c. 64). Che previous \ct which had not 
been revised in many years has been re-enacted in its entirety and its provisions 
simplified. Generally speaking, the provisions of the new Act are the same in 
principle as those of the old Act. However, certain sections have been amended 
to conform with amendments recently made to The Old Age Pensions Act (Canada). 
Changes have also been made so that the new Act will conform with The Welfare 
Units Act, 1948. 

PoticE AMENDMENT Act, 1948 (c. 68).—A provision is added to ensure that 
improvement districts are within the purview of the Act and amendments are made 
to the section of the Act dealing with the submission of estimates to council in 
order to clarify its meaning. Another amendment provides that the request of a 
majority of the members of a police force for collective bargaining must be made 
in writing to the council or board of police commissioners, as the case may be. A 
new section provides that where there is an arbitration and a majority of the board 
of arbitration fail to agree upon any matter, the decision of the chairman upon such 
matter shall be deemed to be the decision of the board of arbitration. 


PoWER COMMISSION AMENDMENT Act, 1948 (c. 69).—This Act contains 
numerous amendments which are designed for the purpose of carrying out the 
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frequency programme and deal | problem from both the 
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Power Commission Act 
which deal with power conservation are extended 
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permit without holding a licence or complying with the rates or fares prescribed 
under a by-law of the municipality. However, where such a person takes on 
passengers or express freight within the limits of an urban municipality and dis- 
charges such passengers or express freight within the limits of that municipality, 
he may be required to obtain a licence under a by-law of that municipality and shall, 
as to such passengers and express freight, comply with any tariff of fares or rates 
established by by-law of that municipality. 


» 


REAL ESTATE AND BUSINESS BROKERS AMENDMENT Act, 1948 (c. 77).—The 
Act is amended so that it will apply to commissions on rentals of real estate as well 


as to commissions on sales of real estate. 


REGULATIONS AMENDMENT Act, 1948 (c. 78).—Orders of the lieutenant- 
governor-in-council designating highways as the King’s Highway and schedules of 
classifications for civil servants are exempt from the classification of the Act. These 
exemptions are made effective from July 1, 1944, when the basic Act came into 
force and the filing of any regulation now exempt is vacated. 


RESEARCH CounciL Act, 1948 (c. 79).—This Act authorizes the formation of a 
body corporate to be known as the Research Council of Ontario composed of not 
more than twelve members each of whom shall be appointed by the lieutenant 
governor-in-council for a term of three years. The objects of the Council are to 
take over and continue as the Council may determine, the activities, staff, and 
advisory committees of the Ontario Research Commission, a commission appointed 
under The Public Inquiries Act. The Council has wide powers to enter into all 


1 


helds of industrial, agricultural, and other research and scientific activity through 


s 


out the Province. 


SECURITIES AMENDMENT AcT, 1948 (c. 82).—The Securities Act, 1947, is 
amended to conform with The Investment Contracts Act, 1948 (c. 49). Numerous 
other amendments are made of a detailed nature and recourse should be had to the 
statute itself for these. The amendments do not make any change from the 
fundamental principles of the Act except that the exemptions from filing pros- 
pectuses, hinane ial statements, and re ports are extended. 


Ski-Tow Act, 1948 (c. 84).—This new Act, under the administration of the 
minister of travel and publicity, empowers the lieutenant-governor-in-council to 

ke reculations ¢2 ‘ning the operati f mechanical ski-tows, ski-lifts. and 
make regulations governing the Operation of mechanical skK1 IWS, SKI-llIts, an 
other similar devices, requiring the operators of such devices to file proof of financial 
responsibility, and prescribing the form, terms, conditions, amount, nature, and 
class of insurance or bond which shall be carried or provided by operators of such 


devices. The Act also provides that every person who operates a ski-tow contrary 


penaltv of not less 


to the regulations shall be guilty of an offence and liable to a | 


1 
+ 


than $50.00 and not more than $500, or to imprisonment for a term of not less than 
ten days and not more than six months, or to both fine and imprisonment. 


STATUTE LABOUR AMENDMENT Acct, 1948 (c. 86).—The right is given to twenty 
resident landholders in any locality which has not been surveyed or laid out into 
townships, to hold a public meeting for the purpose of electing road commissioners 
The maximum salary which may be paid by the statute labour commissioners to 


the secretary-treasurer out of the commutation fund is increased from $25.00 to 
$50.00. 


SURVEYS AMENDMENT Act, 1948 (c. 89).—The provision of The Surveys Act 
dealing with monuments on subdivision plans is re-enacted as experience has 
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shown that the provision is impracticable in certain situations. The provision, as 


at 
re-enacted, provides that these monuments shall be placed so that their tops are 


flush with the ground level so that there will be less opportunity of disturbing them. 


TEACHERS’ AND INSPECTORS’ SUPERANNUATION AMENDMENT <AcT, 1948 


c. 9O) The Teac! 


teachers on the staffs of the Ontario College of Education and the University of 


ers’ and Inspectors’ Superannuation Act formerly required all 


Toronto Schools to contribute to the Teachers’ and Inspectors’ Superannuation 
Fund, but as most of these teachers contribute to the | iiversityv of Toronto fund 
provided under regulations passed pursuant to The University of Toronto Act, 


1947, the Act is amended to conform with existing practice. Hereafter the members 


of these two groups who wish to continue to contribute to the Teachers’ and 


Inspectors’ Superannuation Fund may do so, but all new appointees to these 


staffs will contribute to the University Fund. Members of the statfs of technical 


and vocational schools who are not teachers by profession are no longer excluded 


from the operation of The Teachers’ and Inspectors’ Superannuation Act. The 


effect of the amendment will be that such teachers will contribute to the Fund and 
be entitled to the benefits in the same way as occasional teachers. 

TRAINING SCHOOLS AMENDMENT Act, 1948 (c. 94 The liability of the mu 
nicipality from which a boy or girl goes to a training school ts increased from 50 
cents to 75 cents per day The provincial contribution to private training schools 
is increased from 50 cents to 75 cents per day where the boy or girl comes from a 


municipality, and from $1.00 to $1.50 per day where the boy or girl comes from a 


part of a provisional judicial district which is not within a city or separated town 


or a town or town hip having a population ot 5.000 rover. 


UNIVERSITY AVENUE EXTENSION AMENDMENT Act, 1948 (c. 95).—Heretofore 
the lands acquired by the City of Toronto on University Avenue for the purpose 
of the extension of the avenue could be disposed of by the city only with the 
approval of the Ontario Municipal Board and the lieutenant-governor-in-council 
\n amendment to The University Avenue Extension Act, 1928, removes the re 


VITAL Statistics Act, 1948 (c. 97 This Act ts the first revision of The Vital 


Statistics Act 1 ears It effects ver change in principle, but the 

yo I e Act is ¢ er ) ( larged ind chang ire made whicl ire ce ig | 
I ly v ced cs me W moder ( itt sa 1 to collec ( rallv as 
comple 1 record a sstble of births, marriag leaths, still-births, di ces 
idoptl ind change f | lam i the Act follows « iin principles 
idopted by t Dominion-Provincial Conf Vital Statisti d in 1944 
ind 1947. Provisi for a registrati system of ad ion and divorces is new in 
1 i thre Da cu 1 | bee tations the birt! ind 
1 lage registrations without iking an a il regi itl of adoptions and 
ci t | ,! i 1 ¢ es ol i 1 insterred t e registra 
general from the registrar of the Supreme Court in accordance with the principle 
at all vital records should be kept in one place. A further principle is the adoption 
of short f certificates in all « s. This isin keeping with the fundamental rule 
that registrations are ¢ fidential in their nature, and certificates should not show 
i facts whi il violate this rule Certified « ies of registrations will be 
Wallable o the ord fa ris f the registrar general Registrations and 
ertificates hencetorth will not be admissible as evidence to contradict the common 


presumption of legitimacy where a child is born to a married woman. Owing 
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to the necessity of printing new forms, etc., this Act will be brought into force by 
proclamation of the lieutenant-governor. 


WELFARE Units Act, 1948 (c. 98).—This Act is new and is to be administered 
by the minister of public welfare. It authorizes the council of any municipality to 
establish a welfare unit with the same teritorial limits as the municipality. The 
by-law authorizing the unit does not come into force until it has been approved b 
the lieutenant-governor-in-council. Units may be established for the unorganized 
territory in any territorial district, and the council of any municipality in a terri 
torial district may by by-law approved by the lieutenant-governor-in-council 
become part of the district unit upon the terms and conditions provided in the 
by-law. Where a municipal unit is established the lieutenant-governor-in-council 
with the consent of the council of the municipality may appoint an administrator 
to administer such public welfare matters as are designated in the regulations unde 
the Act and such staff as the administrator may require for the due carrying out 
of his duties. Where a municipal unit is established there shall be paid by th 
province to the municipality establishing it an amount equal to 50 per centum of 


the cost of the administration of welfare matters under the Act The Act is de 
; 


signed to centralize and simplify the administration of the public welfare matters 


with a view to greater efficiency at less cost 


WORKMEN'S COMPENSATION AMENDMENT AcT, 1948 (c, 99 Che expression 
“accident fund” is amended by adding ‘“‘and all expenses arising out of the es 
tablishment, maintenance and operation of mine rescue stations as provided by 
The Mining Act.”’ This addition will bring the definition into line with present 
practice. Heretofore notice of an accident is given to the Board only when compen 
sation is payable out of the accident fund. Under an amendment the accident 
notice will be required to be given in all cases. The provisions of The Workmen's 
Compensation Act that establish the amounts of compensation that are payable 


to the dependents of a workman whose death has occurred as a resul 


t of an in 
dustrial accident or disease are re-enacted and consolidated in a simplified form 


As re-enacted the benefits will be increased in some instances 


I). M. TREADGOLD 
Office of the Legislative Counsel, Toronto. 


OQuEBEC 
12 Geo. VI: Acts passed 128; Public 50; Private 78 


EpucATION.—C. 5 authorizes the government to subscribe $4 million in favour 
Laval University, $2,800,000 in favour of the University of Montreal, and 


WW: 


$1 million in favour of the University of Bishop's College. 


HovusinG.—C. 6 authorizes the government to guarantee and to pay the portion 

f interest in excess of 2 per cent on all the loans made, for the building of new 

dwellings, by a credit union or a loan society, either to individuals, syndicates or 
co-operative building societies under certain stipulated conditions. C. 7 authorizes 
inunicipal corporations to cede lands at a nominal price of $1.00 per unit to any 


person who covenants to build a dwelling thereon within eight months of purchase, 
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Municipal corporations are also authorized to reduce to 50 per cent of its real value 
new dwelling for purposes of municipal land assessment, for a 


the valuation of any 
vears from its construction Other similar powers are conte rred 


icipalities to encourage housing. stitutes a commission to inquire 


| | | in the Provinces . 9 authorizes companies to grant 
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NOTARIAL CopE.—C. 31 amends the Notarial Code by granting full jurisdiction 
to the Board of Notaries in matters respecting the transfer and assignment of 
notarial records. 

SECURITIES.—C. 34 amends the Securities Act and extends to one vear the delay 
required to prescribe an action in rescission of a transaction concerning securities, 

CO-OPERATIVE SYNDICATES.—C. 35 grants such syndicates the right to hy- 
pothecate their immoveables and to pledge their moveable property. 

PROVINCIAL ELECTRICITY BoARD.—C. 39 recognizes the jurisdiction of the 
Provincial Electricity Board under the Tree Protection Act, to grant authorization 
to cut trees to a distributor of electricity. 

PusLic CurRATOR.—C. 42 authorizes the public curator to accept, without any 
formality or judicial authorization, a legacy, succession, or gift accruing to a person 
under his jurisdiction. The responsibility of the public curator for the debts 
relating thereto is limited to the amount realized as a result of his acceptance. The 
powers of the public curator are extended in other respects. 

BicycLes.—C. 43 prohibits the obliteration of the serial number or other 


identification mark affixed by the manufacturer on a bicycl Che purcl 


ase or 
sale ot suc h a bic vcle is likewise prohibited. 
> 


BANK DocumMENtTs.—C. 44 enacts that a print made from a photographic film 


of a document in the custody of a bank shall make the same pr 


yvof as the original. 
REGISTRATION OF REAL RiGuts.—C. 45 extends the s { registering 

documents conveying real rights by deposit rather than by 
INSTALMENT SALES.—C. 47 amends the Civil Coe 
di 


avMents In instalment sales 


\IUNICIPAL Cop! C. 49 amends the Municipal Code to pr 


rboats and rooming houses. 


\IONTREAL TRAMWAYsS.—C. 50 amends the law regarding the iring of appeal 
ist of the Montreal Tramways Commission regarding autobus and 


res, and further pr i the imposition of an new rate by the 
Montreal Tramways Commission until a final decision is reached by the Arbitration 
Committee. 

W. Rowat 


Montreal. 


WESTERN PROVINCES 


1948: 12 Geo. VI: Acts passed: 94; Public: 80; Private: 


NOTI The Alberta Corporation Income Tax Act, noted 


VERSITY OF TORONTO LAW JOURNAL (1947), at p. 
has been proclaimed in force as of September 5, 


DEPARTMENTS OF GOVERNMENT.—Two new departments 
created (cc. 2, 3) out of one old one to administer statutes 


forests, and other natural resources and (b) mines, mineral 
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resources, as assigned in each case by the legislature or the lieutenant-governor- 
in-council. 


REPRESENTATION IN THE UNITED KINGDOM.—Provision is made by The Agent- 
General Act (c. 4) for an agent-general for Alberta to represent the province in the 
United Kingdom. 


INSURANCI Che Alberta General Insurance Company is created (c. 9) a crown 
corporation, but without any of the privileges or immunities of the crown, to carry 
on all forms of insurance, reinsurance, and pool-insurance except life, accident, and 
sickness insurance (ss. 2-4). The Alberta Insurance Act is made to apply to the 
company except in so far as varied by the statute or in so far as the company is 
exempted by order-in-council from any designated provision of the general statute 
(s. 19). The former government (fire) insurance office assets and liabilities are 
transferred to the company §. 2D). The company is managed by a board of three 
directors appointed by the lieutenant-governor-in-council, but the latter may make 
regulations providing for the election of the directors by the poli y holders should 


the government pursuant to legislative resolution decide to discontinue the business 


of insurance (ss. 5, 6, 23 \ similar statute (c. 10) creates The Life Insurance 
Company of Alberta to carry on the business of life, accident, and sickness in- 
surance. Tl 


ie board of directors consists of five persons, increased to seven by the 
addition of two policy holders’ directors after the second year. By ss. 24 and 26 
respectively, provisions similar to ss. 19 and 23 above apply to this company. The 
general statute, The Alberta Insurance Act, is amended (c. 60) to make provisions 
identical to those noted for Manitoba in this survey These latter provisions 
(except that for cancellation of a licence for violation of law of another jurisdiction 

are to come into force on proclamation. 


RETIREMENT PENSIONS.—A corporation sole, The Administrator of the Re- 
tirement Pensions Fund, is provided for (c. 12). The administrator may provide 
technical assistance to employers in respect to pension schemes, and may contract 


with employers to administer such schemes. 


LIBRARIES \ new statute (c. 13), somewhat similar to that noted for Mani- 
toba, provides, in addition, for ‘‘association public libraries’’ authorized by the 
minister where there are no municipal or regional public library facilities. 

PRIVATE DETECTIVES \ new statute (c. 14) provides for the licensing of 


privat detectives detined 


to include, inter alia, persons who search for missing 
persons or who furnish guards of watchmen Licences may be refused, cancelled, 
or suspended, alter report bi the advisors be ard dey itv attorne' general, desig 


nated officer of R.C.M.P. and municipal police chief, where the business is or is 


intended to be carried o1 \ licensed person must also get a licence for each agent 
employed by him. <A record is to be kept of every investigation made by a person 
licensed, and such records shall be produced for inspection by the minister or his 
nominee The private cle tective is made liable for all d images caused by the act 
or omission of any of his agents “done or occurring in or in connection with his 
business of a private detective” (s. 15). A licensee is prohibited from acting as a 
collector of accounts. All persons not licensed are prohibited from carrying on the 
business of a privat detective. Peace officers, barristers, and solicitors, the « rps 
of commissionaires and insurance adjusters, inter alia, are, when acting within 
regular duties, exempt from the provisions of the act [he statute came into force 


on July 1, 1948 


—— 


w 
“ 
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COMMORIENTES.—Alberta is the eighth province to adopt (c. 16), in one form 
or another, the uniform provision dealing with presumption of death in such 
circumstances. This statute follows the pattern in the provinces east of Alberta 
in its all-inclusive provision for testators and beneficiaries under wills, but omits 
the clause included in Ontario and the Maritime Provinces with respect to deaths 
of a testator and certain related beneficiaries (cf. 24 Canadian Bar Review (1946), 
720, at p. 724). 


DAYLIGHT SAVING TimE.—Such time is prohibited (c. 18) except where the 
lieutenant-governor-in-council, upon the making of an agreement with Canada or 
two or more provinces for its use throughout Canada or in Alberta and the two or 


more provinces, proclaims such time in force. 


MAINTENANCE OrDERS.—A basic change in jurisdiction gives jurisdiction to the 
district court not only in the district where the person /iable resides, but also in 
the district where the person entitled resides (c. 48). 


SOLDIERS’ RELIEF.—The Soldiers’ Relief Act is narrowed, and its eventual 
repeal as of December 31, 1949, provided for (c. 49). The Wartime Moratorium 
\ct (1944) is also repealed (c. 50). 


PHeE AUTOMOBILE ACCIDENT INDEMNITY Act.—This statute, noted last year, is 
the subject of considerable amendment (c. 75) in respect to details, particularly in 
relation to suspension of drivers’ licences and impounding of cars. In addition, the 
third provision noted last year is extended to cover, in addition to hospital expenses, 
medical expenses. The Fund may also be used to defray the cost of testing and 
examining any motor vehicle or any person holding a driver's licence for such 
vehicle. 

DRUGLEsS PRACTITIONERS.—C. 84 provides for the Naturopathic Association 
of Alberta governed by a Board of Drugless Practitioners. The statute provides 
for the registration and licensing of naturopaths, physiotherapists, and masseurs, 
with the usual provisions for examining of applicants, prohibition of practice by 
unregistered persons, appeals to a district court judge from decisions of the board. 


THE WorRKMEN'S COMPENSATION Act.—This statute, rewritten in 1943, is 
again replaced by new legislation (c. 5) substantially the same as the 1943 legis- 
lation. Amounts of compensation are increased, and the classes of employment 
are rewritten. A new statute, The Blind Workmen's Compensation Act (c. 6), is 


also added. 


Dower Act.—The earlier legislation (now copied in British Columbia—cf. 
infra) has been repealed and replaced by somewhat similar legislation which, 
however, avoids some of the problems of the old legislation. The significant 
changes include (a) extension of benefits equally to both spouses; (>) the inclusion 
with the life estate in the homestead to the surviving spouse of a life estate in that 
personal property of the deceased spouse which is exempt from seizure under 
execution (notwithstanding any testamentary disposition); (c) removal of the 
provision making inter vivos dispositions by one spouse without the consent of the 
other null and void, and in substitution, (2) making such dispositions an offence 
and (17) giving an action for damages to the non-consenting spouse with a right to 
seek payment out of the assurance fund in cases where any judgement for such 
damages is unsatisfied; and (d) exempting any land held by one spouse with a third 
person as joint tenants, tenants-in-common, or other ownership wherein the married 
person has only a partial interest in the land. 
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ffence. Provision is made to extend financial aid to hospitals and to establish a 
hospital building-fund to extend hospital facilities. Employers may pay part or 
all of the premium for an employee. Extensive power to make regulations is given 
to the lieutenant-governor-in-council (the act is in skeleton form only). The 
statute has been proclaimed in force and benefits commence January 1, 1949. 
INDUSTRIAL CONCILIATION AND ARBITRATION Act, 1947.—By amendment 
c. 31) much of the work originally a i 





igned to the minister is transferred to the 
Labour Relations Board (now appointed). Some eighty other amendments (mostly 
of a minor nature) are made. 


INSURANCE.—C. 32 provides for amendments similar to those outlined under 


Manitoba in this survey. The amendments are to come into force on proclamation. 

LEGAL PROFEssIOoNS Act.—Extensive amendments (c. 36) are made to this 
statute, chief of which rewrites the provisions (former ss. 45-53) with respect to 
discipline of members and provides for a discipline committee of the benchers. An 
appeal lies from disciplinary action from the benchers to the Court of Appeal 
formerly to the judges of the Supreme Court of British Columbia) except in those 
cases where the benchers were unanimous. Provision is made for reinstatement of 
disbarred members. 

REVISED STATUTES Act, 1948.—Provision is made by c. 79 for a new con 
solidation of the public statutes, last revised in 1936, to come into force on 
proclamation. 

SALES Tax.—What is commonly called a sales tax but hich is reall i purchase 
tax of 3 per cent is levied by the Social Security and Municipal Aid Tax Act (c. 82 


upon all retail purchases of tangible personal property. The tax is levied upon 


purchasers and the seller is made the province's agent to collect the tax. Food 
but not meals over 50 cents, candies or soft drinks), gasoline, farm implements, 
equipment and animals, boats, commercial fishing apparatus, water, drugs by 

‘ ption, dental and optical appliances by prescription, properts shipped by 
the seller outside the province, railway-rolling stock and sales under 15 cents each 


MininG Tax Act.—This statute (c. 92 
ein respect of the income derived from minit 


rovides for a tax upon the owner of a 


Om rations. 
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DowER.—By the Wife’s Protection Act (c. 106), permission is given to either 
husband or wife to bring the land owned by the husband, and on which a dwelling 
pied by him as his residence is erected, within the provisions of the act. Land 
registered cannot be disposed of inter vivos by a married man without his wife’s 
consent, and upon his death devolves upo his per mal repre itat on trust 
tor the wife for life, notwithstanding inv testamentary disp sitions here is no 
life estate if the wif is living apart from the sband 1 ( tances as 
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FLoop RELIEF.—Provision is made for mitigation, directly by the province or 


conjunction with Canada and the municipalities, of flood damage, particular] 
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that occurring in May and June, 1948 in the Fraser Valley (c. 1), and for the 
carrying out of such relief by means of local boards which shall be corporate in 
character and agents of the crown. Provision is also made for a Fraser Valley 


11 


Dyking Board (c. 2). A moratorium against collection of money from or enforce- 


ment of liens or mortgage rights against persons ordinarily resident in a flood area 


on May 15, 1948 is provided by c. 3; a judge may grant exemption; the statute 
remains in force until the close of the first session of the legislature in 1949. 


1948: 12 Geo. VI: Acts passed, 102; Public General, 68; Public Municipal, 28 
Privat on 


NATURAL REsSOURCES.—The Natural Resources Transfer Agreement, 1930, is 


amended to give the province the right to legislate in derogation of existing private 








rights provided such legislation is legislation relating to the development of electri 
cal power and energy. This agreement is confirmed (c. 1 
THE CHARTERED ACCOUNTANTS ACT By amendment (c. 7) to this sti ( 
provision is made for an appeal to a judge of the Court of King’s Bench from an 
ordet suspendit gy or ¢ xpelling in person ir the institute. 


THE Civit Service Act.—C. 11 rewrites this legislation. Classification of 





Ser is removed from the statute to regulations made by the civil service com 
mission; such classes are to be based on similarity of duties performed and re 
sponsibilities assumed, so that qualifications and pay within any class mav be 
reasonably the same Che oath has been amended to include a duty not to disclose 





any matter or thing which mav come to a servant's knowledge. 
THE DentaL Association Act.—This statute is amended (c. 14) to give the 
\ssociation’s bx ird of directors powet to establisl ind control 


to be known as dental hvgienists”’ to whom 
teeth an 


an “‘auxiliarv bod) 
V e services of cleaning and polishin 
d other duties of a minor nature may be delegated. 

PHe HiGuway Trarric Act.—Amendments (c. 22) provide for, inter alia, the 


impounding of bicycles upon conviction, before a judge of a juvenile court, of 
offences against the Act or against a municipal bylaw (s. 24); the exhaustion of all 
remedies before applving for payment from the unsatisfied judgement fund (s. 30 
and the prescribing of tests for applicants tor driver's licences (s. 36 S. 30 is 
retroactive t » 1945 


INSURANCI The Manitoba Insurance Act is amended (cc. 25-6) to provide, 


inter alta, (a) for the suspension or cancellation of the licence of an insurer carrying 

on business in a foreign jurisdiction (that 1s, outside Manitoba) without authoriz- 

ation under laws of that foreign jurisdiction (c. 25, s. 2); (5) that a violation of 

any law in force in the province or elsewhere shall not, tpso facto, render unenforce 

ible a claim for indemnity, except where the violati is committed with intent to 

bring about damage; a viso makes the i ot applicable to lif 

insurance exct disabili insurance undertake irt of a contract of life 

insurance (c. 26, s. 1 for the addition to the life insurance part of the act of 

provisions covering “‘creditor’s group life insurance” and ‘‘group life insurance”’ 

and for a new definiti of “insured,” together with necessary consequential 

amendments throughout (c. 26, ss. 2-13, 15-19); and (d) for third party policies on 

the lives of infants (c. 26, s. 14 C. 26 is not to come into force until proclamation 
| 
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Lasour.—A new statute, The Manitoba Labor Relations Act, c. 27, has re- 
pealed the 1944 statute as well as The Strikes and Lockouts Prevention Act. The 
new legislation provides for (a) the “rights of employees and employers,”’ (6) unfair 
labour practices, (c) collective bargaining and certification, (d) collective agree- 
ments, (e) strikes and lockouts, and (f) conciliation proceedings. The legislation 
is to apply to provincial labour relations, but if the minister of labor is satisfied 
that Canada has enacted substantially similar legislation, the administration of 
the statute may be turned over to federal officers (s. 60). 


THE Pusiic Lipraries Act.—This is a new statute to provide (a) for a pro- 
vincial board to advise on public libraries; (>) for regulations by the lieutenant- 
governor-in-council to maintain libraries established under the Act, and their gifts 
and grants, and to establish a central library; (c) for municipal public libraries 
established by municipalities; and (d) for regional libraries established by two or 
more municipalities. 

THE REAL Property Act.—This statute is amended (c. 43) to provide for the 
protection of rights of drainage, disposal of sewage, carrying or laying pipes or wires 
and other similar rights analogous to easements by registration of the instrument 
creating such rights or by the filing of a caveat with a copy of the instrument 
attached. Upon registration or filing, such right is to be a charge on the land in 
favour of the grantee of such right. The statute is retroactive in effect. A tax 
sale of land over which the right is created does not extinguish the right. 


MintinG Taxes.—The Mining Tax Act is replaced by The Mining Royalty 
and Tax Act (c. 52) under Part 1 of which a royalty of 8 per cent of mine operation 
income is levied (subject to slight adjustments in particular cases), under Part 11 
of which, mine assessors and their duties are provided for, and under Part m1, of 
which a mining claim-tax is levied upon the lessee of each mining claim. 


THE TEACHERS’ RETIREMENT ALLOWANCES Act.—This statute (c. 53) replaces a 
somewhat similar statute and provides for retiring allowances composed of money 
from two funds—an annuities fund and a pension fund. The former consists of 
teacher's contributions to the old fund together with any future contributions made 
by teachers. The latter consists largely of public funds (provincial and municipal). 


CHE Vacations With Pay Act.—By an amendment (c. 62), this statute is 
made to apply to ‘‘transitorv employees’ employed in construction work in Greater 
Winnipeg. 

fue Virat Statistics Act.—A further amendment enlarges the provision 
noted last vear (7 UNIVERSITY OF ToRONTO LAW JOURNAL (1947), at p. 521) by 
making it possible to register the child of a married woman living apart from her 
husband at the time of its conception as born of parents not legally married to 
each other. 


1948: 12 Geo. VI: Acts passed, 123; Public, 115; Private, 8. 


MunicipaL Arratrs.—A provision for a provincially directed and supervised 
assessment of all properties and businesses in all municipalities, except cities with a 
population of over 15,000, is added (c. 9) to The Department of Municipal Affairs 
Act. The cities may on their own application be included. Other new or rewritten 
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assessment statutes include The Saskatchewan Assessment Commission Act, 1948 


c. 40); The School Assess ment Act, 1948 (c. 53 

INSURANCI \ new part is added by c. 15 to The Automobile Accident In- 
surance Act, 1947, covering public liability and property damage insurance Che 
Saskatchewan Insurance Act is amended by c. 30 to include the amendments 
noted for Manitoba This latter act is not to come into force until pi clamation. 


THE NORTHERN ADMINISTRATION Act, 1948 \ new statute provides for the 





idministrati ter of natural resources and industrial development 
through a n ifficer, the northern administrator, of the northern lands in the 
province (as defined in s. 15). Provision is made for assessment and taxation of real 
property and businesses; for installation of sewers, water supply, sidewalks; for 
medica and ital aid to needy pe rsons; tor the d cent burial of needy persons; 
and for aid to needy farmers, trappers, and fisherm 


[HE MINERAL TAXATION Act, 1948.—A new tax is imposed (a) of 3 cents an 
acre on mineral land not in a producing area, and f up to 10 mills on the dollar 
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f refusal of admission or reinstatement, and (1 ises of st from the rolls or 

pension. In the latter cases, the attorney-general may request a reconsideration, 
irrange { in arbitration to revi wr rehear the case and render decision, or appeal 
to the court of ippedl \ further amendment pr vides that all the la y society 's 
eXa tions f shall be under tl of the University of Sas 


the The ’ toa int ¢ rs for the conduc f exa 

nations for professional societies where the university is required or authorized to 
take such actio \n amendment (c. 70) to The King’s Counsel Act permits the 
appointment of such persons during pleasure from barristers in the public service. 


fue MepICcAL PROFEssION ActT.—This statute is amended (c. 71) to permit the 


medical council to issue a permit to practise to any person serving in the public 
ervice « i spital here such per otherwise qualified except 
that he ha ( ite from tl iversi { edical council of Canada 

Lhea isa imended simila to | Lega Prof ssion \ l respect to 
reports t minister (in this instance, the mini ft public hea ind the 





OTHER PROFESSIONAL BoplEs.—Amendments (cc. 72-89) similar to those out- 
lined as common to both the legal and medical professional statutes (that is, with 
respect to report to the minister on refusals, suspensions, etc.) are added to eighteen 


} 


statutes regulating other professional bodies. The amendment for the legal pro- 


1 


fession with respect to university control of examinations is added to five of the 
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statutes, and in all statutes (including law and medicine, but excepting physical 
therapy) there is added provision for filing with the provincial secretary copies of 
all existing by-laws, rules, and regulations, and thereafter copies of all new by-laws, 
rules, and regulations within thirty days of making. The effective date of the latter 
is not altered, but they may be annulled by the legislature at its next sitting. There 
is also required, for all twenty statutes, to be furnished to the provincial secretary a 
list of all members as of May 31, 1948 with annual lists of new members and 
members struck off, suspended, or reinstated. 


THE MARRIAGE Act.—The amendment noted last year (7 UNIVERSITY OI 
loRONTO Law JOURNAL (1947), at p. 522) requiring a certificate as to non-appeal 
in addition to a foreign certificate of “decree absolute’ is repealed (c. 91 
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He shade of Lord Hewart still haunts the academic halls in which the whys and 
wherefores of administrative law are being discussed in the United Kingdom. We 
should have thought that the time was long since past when anyone believed that 


anything was to be gained by compiling a catalogue of horrible instances in which 


administrators had overstepped their powers or to argue learnedly as to whether 


the powers exercised by administrative agencies do or do not conform to traditional 
constitutional concepts. Discourses on ‘fundamental principles’ which are con- 
fined to generalities have about them an air of unreality. What we need desper 


ately these days, both in the United Kingdom as well as in Canada, is a critical, 


detailed analysis of the several particular aspects of administrative law. Neither 
Dr. Allen nor Dr. Robson seems to us to have filled this need. Both of them are 
searching for some sovereign remedy without first having made, at least so far as 


appears from the books under review, a scientific diagnosis of all the symptoms of 
thedisease. It is impossible to judge of the efficas f their respective prescriptions 
in the ligt t of the cast histories ther nave given u Dr llen offers only a brief 
description of the legislative and judicial powers that are exercised by administra- 
tor Dr. Robson is more net 


generous, but even his delineation of administrative 
authorities is rudimentary. We are given little insight into the functioning of the 


wwencies and instrumentalities described, the procedures they follow, and the ad 
ministrative standards they have evolved These are the stuff of administrative 
law \s between Dean Vanderbilt's view that “in its essence administrative 
la relates to procedure and remedies rather than to substance” (pp. 3-4, 
nfr and Professor Katz's broad conception of administrative law as “‘the stem 
of legal control exercised through the law administering agencies other than the 
courts the yectl problems, methods and nents of doctrine which art 
common to the various agencies”’ (p. 1, infra), we prefer the latter. Why should 
an examination of the way in which administrative agencies have applied the 


standard of ‘public convenience and necessitv’’ be any less a part of adminis 
trative law than an examination of the way in which the courts have applied the 
1 


standard of that ubiquitous creature ‘‘the reasonable man” is a part of the study 


of the common law? On the other hand, we do learn a good deal about the 
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powers that have been conferred upon administrative agencies, of the way in which 
those powers have been abused, and of how those abuses will be eliminated or, 
at any rate, reduced, if the learned authors’ respective theses are adopted. But 
we are afforded no opportunity of weighing in the mass and balancing against one 
another the totality of the attainments and follies of administrators. Surely, a 
thorough acquaintance with all the facts is of some importance if we are to pass a 
value judgment. In the United States, a good deal of information of this sort is 
readily available. Patterson, Sharfman, Dodd, Henderson, and Van Vleck, to 
name only a few, have made significant contributions to our knowledge of the 
workings of a number of administrative eagencies and these works have been 
supplemented by the studies prepared for the use of the Attorney-General’s 
Committee on Administrative Procedure and by the Benjamin Report in the State 
of New York. There is scarcely an issue of an American law journal that fails to 
deal with some phase of the work of an administrative tribunal of one sort or 
another. One is almost tempted to complain of an embarrassment of riches. In 
so far as the United Kingdom is concerned, however, Dr. Allen and Dr. Robson 
have to content themselves with quoting and referring to the Report of the Com- 
mittee on Ministers’ Powers, the minutes of evidence of that Committee and Sir 
Edward Troup’s illuminating study The Home Office. 

So much by way of general comment. Let us now examine each of these works 
with more particularity. Dr. Allen rejects categorically ‘“‘doctrinaire insistence on 
the separation of powers” (p. 18) as a characteristic of the British constitution, 
but since ‘‘power is of an encroaching nature,”’ he contends that governmental 
powers must be kept in balance and proportion. He purposes therefore to examine 
the workings of administrative law to see whether ‘“‘disproportions have mani- 
fested themselves which threaten to alter the balance of our constitution”’ (p. 18). 
With this end in view, he examines the history of delegation, the legislative and 
judicial powers exercised by administrative authorities and their forms and 
characteristics. He then goes on to discuss the extent to which administrators are 
subject to the control of Parliament and of the courts and how effective such 
controls are in practice. There follows a chapter entitled ““The Public and the 
Executive’ in which he deals with what, for want of a better term, might be called 
the bureaucratic tendencies of civil servants. The learned author treats of the 
developments that took place during the war in a separate chapter, bearing in 
mind the dictum of Scrutton L.J. in Ronnfeldt v. Phillips, (1918) 35 T.L.R. 46, at 
p. 47, that a war cannot “‘be carried on according to the principles of Magna 
Carta,’ although he fears that, as was the case following the War of 1914-18, 
many of the war powers conferred on administrators will be continued and will 
become a permanent part of post-war governmental activity. A chapter is also 
devoted to showing how the Crown has evaded or attempted to evade responsi- 
bility for its ““‘wrong-doings.”’ 

Throughout the discussion, Dr. Allen has no doubt attempted to state the case 
fairly. Nevertheless, in any discussion of administrative law—aptly describd by 
Mr. McFarland as ‘‘not a field of law like contracts or real property’ but ‘‘a system 
of justice’ (p. 18, infra)—it is difficult to preserve that objective calm which a 
noted jurist once called a ‘‘judicial temper.”’ Thus we gather the impression that, 
despite the learned author's protests that ‘‘to attempt a return to pure latssez 
faire... is really a rejection of the whole trend of modern civilization” (p. 279) 
and that it is no part of his purpose “to suggest that State control is either evil or 
unnecessary in itself’ (p. 280), he entertains a profound distrust of all govern- 
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mental authority aimed at regulating what he terms vaguely “the legitimate 
activities of the citizen’ (p. 280). Such an attitude cannot but colour his thinking 
and that it does colour his thinking is apparent throughout the volume. It mani- 
fests itself in various ways, for example, the repetition of statements ‘‘not vouched 
for... but if accurately narrated ... certainly startling’ (p. 807.); the citation 
of the facts of cases ‘‘which I learn from unimpeachable authority” (p. 145m.) 
but which are not otherwise identified; reflections on the calibre of housing 
inspectors (‘‘Nor is he, as a rule, a very highly qualified person in any respect; he 
may be a retired surveyor, engineer or architect, or more often one who, not being 
very successful in his own profession, # content to accept the security and com- 
paratively small rewards of a permanent Civil Service appointment” (p. 149) ); a 
comment to the effect that ‘intuition is frequently a mere cloak for prepossession 
and unreasonableness and is, in my observation, more often wrong than right”’ 
(p. 168), a conclusion with which one may well contrast the remarks of Mr. Justice 
Holmes in Chicago, Burlington & Quincy Ry. v. Babcock, (1907) 204 U.S. 585, at 
p. 598, that the action of a certain administrative agency “does not appear to have 
been arbitrary except in the sense that many honest and sensible judgments are so. 
They express an intuition of experience which outruns analysis and sums up many 
unnamed and tangled impressions—impressions which may lie beneath conscious 
ness without losing their worth.”’ It manifests itself also in Dr. Allen's character 

ization of a provision in the Catering Wages Act, 1943, which empowers the 
minister of labour to institute on behalf or in the name of a worker civil proceedings 
to recover the difference between his statutory remuneration and the wage actually 
paid to him, as ‘‘a kind of procedure which appears to be contrary to all accepted 
notions of action at law” (p. 162) and his condemnation of this procedure as 
forcing him into the courts “‘in the interests of administrative policy” (p. 163 

We would be interested to learn what other sanction the author would employ to 


make minimum wage legislation fulfil its purpose in the case of an employee who 


fears the wrath of his employer in such cases. Could it be, perhaps, that in his 
eves minimum wage legislation is an infringement of ‘‘the legitimate activities of 
the citizen’’?) He is greatly amused by the organization of the Directorate of 
Infestation Control, but he seems to pay little attention to the loss of human life 
that has at times occurred because pest control operators have not been rigid 





Phat adequate controls must be maintained over a 
the powers they exercise, no one will deny. Nor will anyone deny that existing 
controls are insufticient However, our ideas as to the nature of those controls 
will depend in large measure upon whether we regard the powers that have so fat 
been entrusted to administrators as good or evil. Many of the safeguards recom 
mended by Dr Allen, especialh those relating t vhat has come to be called 
“delegated legislation” are such that we cannot « irre ith them Indeed, some 


of the reforms he advocates are embodied in the Statutory Instruments Act, 1946 


Similarly, the enactment of the Crown Proceedings Act will also have revised the 


whole svstem of crown procedure as the learned author would have it. It is not 
unreasonable to infer that his essay played a not inconsiderable part in hastening 
the passing of these two acts and he may well find justification for his work in this 
fact alone \gain, there is no gainsaving that “‘the ? power of the Executive 
has grown enormously tn all directions at the expense of Parliamentary hegem 


p. 281) and that Parliament must reassert itself if it is to perform the duty which 


has been assigned to it under the traditional concept of the British constitution 


eg 
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But we find ourselves in disagreement with the learned author's conclusions as to 
the part to be played by the courts in exercising ‘“‘a supervisory control over the 
scope and application of subordinate laws’’ (p. 284). We question seriously his 
statement that “‘our Judges have loyally interpreted and applied the mass of new 
‘social’ legislation which has been their daily task for a hundred years past, and 
there is not the slightest evidence that they have impeded social reform by any 
obstructive hostility’ (p. 284). It is difficult to reconcile these views with those 
of Dr. Jennings in 49 Harvard Law Review (1936), at pp. 426 ff. (“Courts and 
Administrative Law—The Experience of English Housing Legislation’’). Nor 
can we ignore the comparative experiences in the United Kingdom and in Canada 
in the administration of legislation relating to workmen's compensation for in- 
dustrial injuries. It is not a question of the judge allowing ‘private opinion or 
idiosyncrasy to interfere with clear duties” (p. 284). Lord Scrutton put it clearly 
when he said: ‘The habits you are trained in, the people with whom you mix, lead 
to your having a certain class of ideas of such a nature that when you have to deal 
with other ideas, you do not give as sound and accurate judgments as you would 
wish” (“The Work of the Commercial Courts,” in 1 Cambridge Law Journal (1921), 
at p. 8). 

Before reaching any final conclusion as to the validity of Dr. Allen's recommen- 
dations, the reader might do well to consider the opposing views of Mr. and Mrs. 
Blachly as set forth in their Federal Regulatory Action and Control, at p. 230: ‘The 
doctrine of the judicial formula is wrong in its fundamental objectives. Even if 
its doubtfully constitutional features and its most rash departures from the es 
tablished system of constitutional and administrative law were eliminated, its 
animating purpose, the desire to subject every possible disagreement between the 
individual and the administration to complete control by the courts, is opposed 
to the inevitable, necessary, and useful evolution of administrative procedures and 
administrative and judicial controls that have been a notable feature of 


government during more than half a century The theory is based on the 
moribund conception that law cannot prevail or justice be done except through 
the courts. It fails to accord to administrative authorities and procedures the 
degree of power and of finality which the courts themselves .. . have recognized 
as belonging to those authorities and procedures. Because it looks backward and 
tries to revive the very system of judicial regulation of business and industry which 
proved so impossible as to lead to the establishment of administrative regulatory 
bodies, it should be discarded Because it destrovs and does not construct, 
because it offers no real protection to the citizen but does menace effective ad 
ministration, because it rests upon dead theory instead of evolving reality, the 
doctrine of the judicial formula should be rejected.”’ 
he reader would also do well to bear in mind that the courts are not without 
fault in producing the state of affairs which exists today. By a process of judicial 
self-limitation, the courts have deprived themselves of their jurisdiction to exercise 
a more effective control than they do. By letting themselves become lost in 
intricate definitions of the term ‘‘judicial,’’ they have denied themselves that free 
use of the writs of certiorari and prohibition for which Lord Esher argued in Regina 
Local Government Board, (1882) 10 Q.B.D. 309, at p. 321, Dr. Allen’s views on 
this point to the contrary (at p. 87) notwithstanding. While we are not convinced 
that the social welfare would have been advanced by a broader delimitation of 
natural justice,’ nevertheless we cannot understand why Lord Hewart did not 


see his way clear to insist, in the various housing appeals in the thirties, that the 
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minister of health adopt a procedure closely akin to that of the courts. Canadian 
courts do not seem to have been deterred from reviewing the decisions of ad- 
ministrators, not only where the statute stated that such decisions were final and 
not subject to review, but even where the statute declared that no resort could be 
had to the prerogative writs. In the United States, the courts, by inventing the 
doctrine of “jurisdictional fact’ have greatly enlarged the scope ol their powers to 
examine administrative action. 

This reviewer is by no means opposed to the retention of judicial controls. 
Indeed, in the absence of more effective safeguards against arbitrary action, he 


would hesitate to remove the “supervisory control of the courts,”’ ineffective 


t 
though it may be under present circumstances, if for no other reason than because 
its very existence serves as a constant reminder to administrators that their every 
move is subject to curial scrutiny and that such scrutiny may disclose their short 
comings, even if it cannot remedy them, to a highly critical legal profession. 
Public opinion still is and will always remain the most efficacious restraining 
influence upon the bureaucrat and the zealot. 
The first edition of Dr. Robson's study was the first treatise to appear in 
England on administrative adjudication and it did a great deal to remove from 
the cheeks of jurists that blush of shame which Professor Dicey seems to have 
painted indelibly on the countenances of English lawvers” (Allen, p. 164 Itis now 
some twenty years since that edition was published, and Dr. Robson, having ‘com 
back to it with a considerable degree of detachment” (p. viii), has seen fit to re-issue 
it substantially in its original form with the necessary revisions to bring it up to date. 
He has greatly expanded several ot his original chay ters and he has also added 
material on the Committee on Ministers’ Powers and on the attitude of the courts 
to administrative law 


The learned auth 


1r’s aim is to discover ‘“‘the essential conditions, psychological 
as well as institutional, which must be fulfilled if the ends of justice are to be 
served” (p. xxix \ccordingly, he compares and contrasts administrative and 
judicial power, their respective natures and functioning (c.1), the intrinsic insti 


tutional principles of justice as administered in the courts (c.2), the structure and 


powers of the numerous administrative agencies now in existence (c.3), as well 
asa multitude ot agencies whi h he ce s¢ ribe Sas ‘dome Stic tribunals” c.4 some 


of which are purely voluntary associations but many of them agencies vested with 


statutory regulatory powers in which the administrators are selected in the main 


by those primarily subject to their jurisdiction), and the judicial mind (c.5) (the 
psychological aspect of the administration of justice He then reviews thos 
portions of the work of the Committee on Ministers’ Powers which bear on ad 


judication (c.6) and deals with the attitude of the courts towards the activities 


and decisions of administrative agencies (¢.7 His concluding chapter endeavours 
‘to trace the causes which have led to the establishment of administrative 
tribunals, to assess the advantages and disadvantages of administrative justice as 


compared with justice in the courts, to indicate recent trends of policy, and to 


suggest certain guiding principles that might usefully be followed in future de 
1 


velopments in the same field” (p. 427) In our opinion, the arrangement would 


have been improved by putting Chapters 6 and 7 at the end of the volume 
The last chapter, as matters stand now, is somewhat anti-climactik 
\lthough the study cannot be said to provide an adequate guide, either for 


the administrator or for the member of the legal profession who may be faced 


with a practical problem in administrative law, whether it be the procedure to be 


t 
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followed, the means of gaining access to the courts, or the extent to which the 
courts will go in reviewing the actions of an administrative agency —all of them 
matters which are also essential to a proper understanding and evaluation of the 
administrative process—nevertheless, Dr. Robson’s book is still the only syste 
matic presentation of administrative adjudication in the United Kingdom and, 
in the absence of more elaborate text-books, no one who is concerned with ad 
ministrative adjudication in Canada can afford to be without it. On the other 
hand, whatever the value of the book may be, either in its original or its present 
form, it could hardly be said that it has achieved the status of those legal classics 
which English law publishers are wont to reissue from time to time with a few new 
trimmings. Justice and Administrative Law must, therefore, be judged at this 
age as if it were now published for the first time. Looked at from this point of 
view, we regret to say that we are somewhat disappointed. We should have 


expected something more significant from a legal scholar of the calibre of the 


learned author. Although no exception can be taken to the task which he sets 
himself—"‘to understand the reasons which have led to the settin | 
ministrative Tribunals, to comprehend what services it was felt they could rendet 


beyond the power of the Courts of law, and to ascertain whether they in fact 


perform their functions in a satisfactory manner . to discover what principles 
if any, should go to the making of a sound body of Administrative Law” (pp. xxx 


I 


XXNI vet one cannot help but feel that his book is to all intent ind purposes a 


tract both for the segregation of ‘judicial’ functions of administrative agencies 
in order that they might be vested in autonomous departmental tribunals and for 
the establishment of an over-all administrative court. In other words, Dr. Robson 
seeks to support the suggestions which he offered to the Committee on Ministers’ 
Powers and which the Committee rejected, although perhaps somewhat hastily 
and without full consideration being given to his proposals. As a matter of fact, 


we are by no means opposed in principle to either of the learned author's recom 
mendations, although we are somewhat concerned about their implications for 
small jurisdictions such as exist in Canada. On the other hand, we are not 
convinced that either in the United Kingdom or in Canada we have as yet acquired 
that detailed knowledge of the field which would justify us in making a final 


choice of alternative reformative courses at this stage. As Mr. and Mrs. Blachls 
point out (Federal Regulatory Action and Control, p. 235): ‘Because of the different 
lecal relationships involved in carrving on these variot tivities, it is impossible 
eva clationships invoived in Carrying on these Various activilt It 1S 1MpoOssiDle 


to prescribe without careful preliminary examination a simple and uniform pattern 


for all types of authorities, relationships of authorities to one another, procedures 


forms of control and enforcement methods. The stupendous number and vast 
extent of these activities will not permit such treatment. Careful study and 
analysis show that... 4 priort prescription [is] impossible.”” As we have seen, 


the situation is quite different in the United States where there is an abundance 
of research reports which do furnish the basis for a realistic analysis of the problem. 
It may be that once the spade work has been done here, we may come to the 
conclusion that Dr. Robson's theories are sound. But the time is not yet ripe for 
any radical change; the evidence its far from sufficiently conclusive to convince 
the man on the street, let alone the members of the legal profession (that hard 
core of society which leans in the direction indicated by Dr. Allen), that Dr 
Robson has discovered the true solution. 

Phe impact of any general reformative scheme, such as those contemplated 


both by Dr. Allen and by Dr. Robson, upon administrative agencies, is well 
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illustrated by what has happened in the United States following the enactment of 
the Administrative Procedure Act. We are therefore more than fortunate in the 
publication at this time of the proceedings of the institute on this Act held at the 


New York University School of Law and Dean Va 





nderbilt now Chi f Justice 
on his foresight in making the necessary 
arrangements for the institute. As the eminent rist points out in the foreword 

the volume: “The Act, while relatively short, is i 


Vanderbilt is to be congratulated 


st integrated piece ot 
egislatior It is quite impossible to understand it section by section or sentence 
by sentence; it may be comprehended only in its entirety, and must be interpreted 
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misgivings of the majority of the committee regarding the minority recommen- 
dations are justified or not. As Mr. Carusi, United States commissioner of 
immigration and naturalization said in his address (p. 278): ‘This far-reaching 
legislation has undertaken the unprecedented task of attempting to fit the diverse 
procedures of all federal agencies into one mould. Whether Congress has suc 
ceeded in accomplishing that project will be determined by the exac ting tests ol 
time and experience.””. Mr. Blachly is skeptical that much good will come of it 
and, in weighing his opinions, we should not overlook the fact that few scholars 
have as wide a knowledge as he has of the whole range of administration in the 
United States, Mr. McFarland’s disparaging remarks to the contrary notwith 
standing. In this connexion, it may not be amiss to quote a comment made during 
the discussion by Mr. Benjamin, who certainly cannot be accused of being merely 
an academic lawyer: “I think ... there is risk in the general statute... I think 
there is a danger in trving to prevent abuses in particular application for in making 
sure you are preventing an abuse you are thinking of you may hamstring some 


thing else that you are not thinking of” (p. 64). The feeling of all those who 


addressed the institute was that the Act was an experiment. To the practising 
lawvers, it was a worth-while experiment if for no other reason than that it marked 
the beginning of general legislative reform of what they regard a ume of the most 
serious defects of administrative law. On the other hand, as we read the addresses 
of those representing administrative tribunals, we gathered the impression that 
t| bowed to the will of Congress more as a matter of duty than out of conviction. 
Pheu } sition is well ( xpressed in a tootnote to the iddre ss ol \I R = Fost 
soli r to the Securities and Exchange Commissio Che Commission .. . recog 
nized the vast improvement of the tinal bill over its predecessors but expressed 
the doubt whether... the bill was likely to offer sufficient procedural impro 
ments to compensate for the risk of uncertainty and litigation 1 in the mere 
application of new terminology to existing procedure p. 219 

We hope that every Canadian lawver without exception wi il this volume 
vith an open mind. We have heard suggestions that the Federal Administrative 
Procedure Act might serve as a model for Canadian isiation a ilar lines 
in the near future It is our considered opinion that such su ire prema 
ture \ ittempt to introdu in Canada a ge ub stat t ind at this 
1tiit . nevi ibl bn ba d wot mh 1c] l | ”) | ) i ral 
evidence’ but Ipon a mental a id emoti mal condition p iu 1) i 1H vart's 
i s. Dean Vanderbilt's address and the openin narks P r Dickin 
S\ s clearly he careful prepat m tha is deemed i i 1 pre 
limi to the enactment of such legislation in \ 1 Sta Bef 
Canadia iwvers Commit themselves to any similar uuld do II 
t eed ‘ i Ing f Dean Vanderbi | th i i i) t lawve 

ra t dream of it vet but who wt ive to go to yo] \ct en if 

d t know it. [It is also possible that a ft iy iv find it necessary to 

ce e time to a stud f the Act and is subj ». 599 

\lan \merican casebook m administrative \ ce ) lg it deal of at 
tentio the twin topics aration of powers and the f po 

i ilt 4 great practical va 1 \merica ule id Canadi 
ins into lines of thinking entirely foreign to our constitutional organization and 
developments. Professor Katz has adopted a somewhat dilfere iwproacl In 
his choice of materials and in their arrangement, he has endea | il 

iture and growth of the administrative process throug \ inatio f 
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the organic elements of the process itself’’ (p. ix). The pattern of the volume is 
revealed in the titles of the several chapters: ‘The Formulation of the Statutory 
Scheme,” ““The Organization of the Administrative Agency,” ‘“The Determination 
of the Administrative Program,”’ ‘“‘The Promulgation of the Administrative 
Program,” ‘The Enforcement of the Administrative Program,” and ‘The Re 
spective Spheres of Administrative and Judicial Responsibility: Judicial Control 
over Administrative Action.” 

The editor tells us in his preface that “because of the controlling importance 
of the particular facts and the particular statutory and procedural setting in ad 


ministrative law cases, the cases have been pris ull wl 


crevel possibl PY 





(p. vii). There is a good deal to be said in favour g cases in full, not only 


in casebooks on idminist ative law but in other casebooks as well \ll too often 
student comes to rely on a casebook as a complete substitute for the reports and, 
if decisions in casebooks are edited in such fashion that only the essential part of 


the cases is set forth, his mind may become so accustomed to pr cessed foods that 


he is unable to digest the coarser fare on which he will have to subsist when he 
leaves the law school Ii addition to decisio1 ot courts ot law, Profess Tr Katz 
has made good use of legislative and administrative materials and these are treated 
not merely as supplements to the judicial cases, but as primary components of 
the plan of study” (p. vil On the other hand, he has refrained from making the 
casebook a digest of law-journal material. Nor has he converted the casebook 
into a colourable imitation of a text-book by inserting copious editorial comments. 


It may be too much to hope that the publication of this volume heralds the return 


ot the casebook i what it ought to be an aid to te iching rather thar what it 


has often come to be—a substitute for lectures and discussion. It is, however, an 
encouraging igt 

Professor Gellhorn has had extensive experience both in teaching administra 
tive law and in administration. His work as director of the investigating staff of 


the Attorney General’s Committee on Administrative Procedure was outstanding, 


and the excelletr t morn graphs on the various federa idm istrative agencies vhict 





it 
were prepared under his supervision constitute a notable contribution to the study 
of administrative lay He would probably take issue with some of our criticisms 
of the contents of casebooks, at least in so far as casebooks on administrative law 
are concerned, ¢ pecia lv since in his own casebor k he le ins heavily on the t 1M 
ot source-materia hich Professor Katz has so studiously avoided His justi 
cation is that a great deal of “‘good writing about the administrative process and 
the law which pertains to it appears in law reviews and books.”” We do not 
quarrel with this observation Indeed, we agree hole-heartedly with his as 
sertion that students must ( more than can be discovered solely from court 
opinions, which often deal with somewhat pathological situations” (p. vit) We 
have no doubt that 1 good deal of this something ( can be learned trom 
law-journal articles; in manvy cases, 1f it were not for such articles, many areas of 


administrative law would still be a waste to be traversed only by a seasoned 


adventurer However, after perusing a great mat casebooks containing large 
sections of interpretative materiakt we feel somewhat inclined to question the 
wisdom of reprinting in such books excerpts from law-review articles The 


decision of a court or of an administrative tribunal carries with it a certain weight 
of authority, whether we agree with the reasoning or not, simply because it has 
been made by a body endowed with jurisdiction to make a decision The value 


of a law-review article lies in the ability of the author to convince us that his views 
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are sound. A student should not be led to think that simply because something 
has been written it has inherent value. In our opinion, the danger that he will 
come to accept the conclusions of others without question is accentuated when he 
finds in his casebook extracts from articles, essays, and books in which the infer 
ences to be drawn from judicial, administrative, and statutory materials are 
summed up succinctly, frequently apart from the process of reasoning by which 
the author arrived at them. 

Professor Gellhorn’s emphasis is on the “limitations upon administration 
agencies’ procedures and decisions... typically... made effective through 
judicial review of administrative action,” since “the views expressed by judges 
in the cases which do come before them unquestionably affect the agencies’ 


| 


pro 
! 
cedural and substantive policies in other matters’’ whereas ‘‘cases which show 


a 
judicial unwillingness to override administrative methods or conclusions will 


suggest to lawyers some of the areas in which they must learn how to do business 
with the agencies alone, rather than with the courts” (p. vii). If we accept the 
editor’s premise, that the problem of judicial review is the central issue in ad 
ministrative law, we must admit that this casebook is both informative and 
stimulating not only for the student but also for the practitioner. One will find 
few analyses of general principles of administrative procedure as comprehensive 
as that which the editor of this volume has provided for the reader His knowledge 
is almost encyclopaedic and there is little on the literature of the subject, not only 


in the United States but also in the United Kingdom and in Canada, that has 


escaped his attention. Canadian lawyers and administrators will find a careful 
examination of this volume very profitable. It should serve to bring to their 
attention many issues which as vet have hardly been canvassed by our courts but 


which nevertheless are bound to emerge very soon as more and more practitioners 
are forced to learn something of the administrative process in order to discharge 
their professional duties. Although We have expressed our fears that casebooks 
oftimes seem to be replacing text-books, we have no doubt about the utility of 
this book for the practising lawver or for the administrator 

On the other hand, we are inclined to question whether the casebook provides 
for the student a positive approach to administrative law. Is there not a danget 
that, through the stress laid on “‘limitations,”’ the student may gain the impression 
that administrative law is an inferior type of law? Needless to say, that is not 
Professor Gellhorn’s position Nevertheless, the editor seems to be on the de 


fensive; he seems to feel that it is still necessary to battle for the recognition of 


the legitimacy of administrative law. We should have thought that adminis 
trative law had now reached a stage of development in the United States where 
its status was no longer dependent upon rebuttals Even the school of thought 


responsible for the Federal Administrative Procedure Act appears to acknowledge 
that fact. Mr. Mckarland himself has said that ‘there certair 


that Congress meant to recognize administrative justice Recognition 1s just as 
much a part of the statute as reform” (supra, p. 23). If the leaders of the American 
Bar speak in this vein, need one be unduly exercised about ill-tempered and ill 


considered attacks upon the administrative process by persons who refuse to 
recognize the facts? 


]. FINKELMAN 
School of Law, 


University of Toronto. 
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ministration and Procedure. By M. HastinGs. Ithaca: Cornell University 


Press. 1947. Pp. XV1il, 302. $3.75) 


The Court of Common Pleas in Fifteenth Century England: A Study of Legal Ad 


Miss HAstTINGs has made a serious contribution towards filling two needs of the 
student of medieval English history: the first, for detailed monographic studies of 
the courts and other institutions, and the second, for more general light on the dark 
vears of the fifteenth century. Her study of the Court of Common Pleas is based 
on discriminating use of the hitherto inadequate secondary work, new and old, 
but primarily on a generous sampling of the records of the court itself. She makes 
it abundantly clear that her modestly presented work is the result of thorough 
rather than complete study of the documents, which are so bulky that years of 
work would be required to employ them all. No doubt additional details, amplifi 
cations, and corrections will be turned up by future students, but her conclusions 


appear to be sound despite her commendable refusal to be positive. 


\s to the fifteenth century in general, neither Shakespeare nor Stubbs would 


have found much comfort in this book. The conclusions of Kingsford and other 
recent schola a the iture of society are c firmed and further documented. 
Whik there wa sideral la lessnes of the Ly pt ce scribed in the Pa ton Lett , 
and influence is often decisive in the courts, much of the disorder was local rather 
than nati in scope, and judgements were ived ough the very erable 
sheriffs d ju er than t ru ly It is significant that the 
king did itte { the decisions of tl v but rather used, in cases 
that conc d hi the ! ctl t pers ic 1 bribery et ed by his 
ibject » ries ) f ( changes of dynas there is 
remar] ( i it ‘ el of the « d tl idges and officers 

n to ‘ wut ( ine it] ble freedom Wi it 
excepti tl voided it ri in the « | politics of the da Phere 
is evident a itt to de Ll] tes nal both among the judge 
and an me the i ( 

Miss Hastings k bears out the atta f Prof wr Pluck t and ID 
( imes on Stubbs’s weerated conception of a mode constitutionalism in the 
Lancastria | reinf es their co t there iS 11tt ( > 
betwee ins and the Yorkists tn their attitude toward the constitution 
( if s still medieval in the fiftes century While ere 
ire sofa li g ) ‘ id private pr in 
office, cases i ces in tl urt still were decided by the rules of the land 
i | 1 i t ( es, hore s i an ( Cl id 
ministrative « On the other hand, ( e develo toltap 
i 10 iti l y ti sergea ind ded toward i doctrine rt 
| ibli 1 ral tha i ( i 

| i ( l 1 tl la it la ch that is of 1 est 
The author first ¢ 1 vent icture of the « t 1 its workings, then describes 
its pr inel f { 1dges ¢ e | ed-odd officials. Procedure 
is dis¢ ed in d ind fina t lest i ed hether the court fulfilled 
its func rea \ In s last secti pint is confirmed that 
Istice is a 1 e fifteent sint t f t Che intricacies of 
rocedurt | ind we 1 t ) g at er periods of vears Vhe 
chief vice of edi lla i lisinclinatt I iardians to break with 
established ractu i I en e ¢ I 1 lopment of ficti s and 
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evasions beneath a structure of forms which were preserved as if nothing had 
changed. The result was a continued flexibility and adaptibility of the law to new 
needs, but at the same time, deadwood accumulated that was not cleared away 
until the nineteenth century, and irrationalities of procedure and rule made the 
law a mystery. Yet this period saw the beginning of the transition from the 
medieval to the modern law. The jury was becoming a body of judges of evidence 
rather than witnesses of facts, and new actions and procedures were replacing the 
old. The practice of paper pleading was just coming into use, but it was preceded 
by arrangements under which much of the routine business that appears on the rolls 
as if it had been performed in the court itself was actually accomplished outside 
by subordinate officials. 

The chapters on the sergeants and the justices are particularly enlightening. 
The long education of the former is described in detail. Fortescue’s idvllic de- 
scription of the contemplative and leisurely life of the judge is effectively demolished 
by an examination of a year in the career of his illustrious contemporary, Littleton 
which was anything but “‘free from all worldly cares.’’ The question of the use of 
influence in the courts through maintenance, labouring, and embracery is examined 
in detail. The blame is placed on the sheriff, who was particularly open to the 
influence of his powerful neighbours, and upon the jurors, who were more subject 
to terror of great men than to fear of the difficult process of attaint. There is, 
however, a more complicated possibility, that corruption was due to the mood of 
society, to a loss of faith in outworn medieval institutions and beliefs, which 
deprived the oath and the legal man of their reliability. 

The worst defect of Miss Hastings’s book does not affect its utility as a mono- 
graph. It isa failure to explain and define terms when they are first used. Sooner 
or later, however, these terms are discussed and cross references are made; for 
example, ‘‘prothonotary” appears on page 29, but the office is not described until 
page 116. This is all very well for the historian of the law, but books like this are 
of great use to other students of the period, who should be kept in mind. There is 


some questionable artithmetic on page 161. The Cornell Press has put out an 
attractive and accurate piece of printing, of the sort to which we are rapidly 
becoming unaccustomed. Though Miss Hastings deprecates her work as “merely 


exploratory,”’ and though there are gaps and uncertainties, 1t will be some time 


before a better book is written on this subject. 
B. C. KEENEY 
Brown University, 


Prov ide nce, RI 


The Growth of English Representative Government. By G.L. Haskins. Philadelphia: 
Universitv of Pennsylvania Press (Toronto: Oxford University Press]. 1948. 
Pp. xi, 131. ($2.00) 

For a man of twenty-three, Mr. Haskins’s Lowell Lectures of 1939 were, indeed a 

tour de force. Thev treated an elaborate and controversial subject—the growth of 

medieval England’s parliament—and even now, as a book, they give out enthusiasm 

and vigour. The opening chapter paints a picture of a parliament in session during 

Edward I's reign, and it has the vividness of fiction. Thereafter, the treatment 


becomes more analytical for Mr. Haskins’s aim is ‘‘to reexamine the conclusions of 
earlier writers in the light of the sources and of recent studies.’ In doing this, he 











152 THe University oF Toronto LAw JOURNAL 


brings into play a keen critical faculty with a bit too much logic and an excess of 
skepticism towards the judgements of nineteenth-century historians. He relies, 
with maybe too great a confidence, upon their twentieth-century successors, and 
his book is a synthesis of the newer interpretations. Using their deductions more 
than the sources, Mr. Haskins develops the proposition that parliament, originally a 
court of justice which also performed legislative and administrative functions, had 
become by 1500 “‘also an assembly of representatives” (p. 130). This conclusion 
seems, in the main, self-evident, but was not Edward I’s parliament, too, just that? 

Che failure of Mr. Haskins’s arguments always to carry complete conviction 
results chiefly from two things: the points of view which govern his assumptions 
and his scholarly techniques. He follows the medieval schoolman’s method of 
citing and quoting ‘“‘the authorities,’ the best and most reputable of modern 
scholars be it said. But unhappily, at times they disagree among themselves, and 
their different views lead to contradictions and even confusion. Much of what these 
authorities provide is, in essence, opinion, judgement, and interpretation—not 
evidence. Their concern with the Commons doubtless explains why Mr. Haskins 
overlooks “‘the lords of parliament’? who dominated the institution until well into 
the sixteenth century. They were, in their way, also representatives, for the lords 
temporal looked out for the interest of their baronies (‘‘fiefs held in chief of the 


crown,” usually lands on which lived groups of men with different political and 
economic capacities) while the lords spiritual spoke for the ecclesiastical associations 
(S. Painter, Studies in the History of the English Feudal Barony, pp. 15-16). Recent 
studies of the communitas regni are put to good use, and vet it is right here that 


Mr. Haskins’s argument breaks down. In discussing the thirteenth-cen 


tury 


concept of the “community of the realm,” he implies that parliament really was a 


national assembly, representing what Bracton called the ‘‘univer of the realm, 


sity 
but he never quite dares to come out and say it (pp. 27-8, 33-5, 53) 
Doubts about the views of ‘earlier writers’’ may explain this hesitancy to allow 
parliament a truly national character. Although Mr. Haskins describes the Anglo- 
Saxon witenagemots as “national assemblies,’’ he considers the post-Conquest 
councils to have been primarily feudal (pp. 25-6). His fine Norman heritage, quite 
naturally, aligns him with the feudalists as against the nineteenth-century national- 
ists, and his ske pti ism towards the old masters causes him to underestimate the ir 
historical wisdom. Neo-Stubbsians may resent some of his criticisms of the con- 
servative bishop of Oxford whom he classifies as a Victorian liberal (pp. 46, 129 
lo cavil over ephemeral Victorian values, which inevitably intruded into even 
Stubbs’s evidential history, is to sacrifice the insight of a mind rich with an 
understanding of Plantagenet England \nd to misconstrue that historian’s 


concept of a ‘national parliament” as ‘democratic g 


ment” (a phrase to make 
Stubbs shudder) is to miss much of his meaning (Stubbs, Constitutional History 
of England, vol. II, p. 305; Haskins, p. 56). Today, Stubbs’s grasp of the essentials 
awes historians, and they are less prone to mistake the ornament for the fabric of 
the Con titutional Hi tory. 

In rejecting Stubbs’s notion that parliament was a “‘national,’’ though not a 
democratic, assembly, Mr. Haskins leaves a gap in his story of the growth of 


English representative government. His affinity with the feudalists and the 
lawyers prevents him from giving due weight to the effect of mere politics—the 
deeds men did—upon parliament’s growth as a representative assembly. Time 


and again he is on the verge of showing that politics were the immediate de- 


ach 


eo. iid | 


terminant in fashioning parliament (pp. 68, 73, 75 


time he shies awav. 
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This indifference towards politics in institutional history was characteristic of the 
nineteen-thirties when many historians believed that the origin of an institution 
was to be found in those mystical abstractions—‘‘the social fabric of the age’’ and 
‘organic processes.”” Actually, what live men did, and what they were seeking 
to do, especially in politics as Tout so clearly demonstrated, did much to shape the 
pattern of an institution; and to omit medieval politics from the story of repre- 
sentative government, a habit now too long in vogue, is to leave out the plot. 
Wars alone—the Hundred Years and that of the Roses—account for at least the 
frequency with which parliament met between 1340 and 1498—and hence its 
survival. Even Edward I wanted to procure military support, as well as financial, 
and to secure his subjects’ loyalty when he called parliaments to help him with 
his Welsh, Scottish, and French campaigns. To forget the first part of Maitland’s 
definition of history—what men have said and done—is to leave out the human 
beings who designed parliament and to make of its history an exercise in dialectics. 
Nor is it safe to study man-made institutions simply ‘“‘as part of the ‘folklore’ of 
an age, rather than as fundamental or immutable principles’ (p. 128). Im- 
mutable, institutions surely are not; but fundamental they must be if society 
itself is to endure. 


W. H. Dunnam, Jr. 


Yale University. 


Snell's Principles of Equity. By R. E. MeGarry. Ed. 23. London: Sweet and 


Maxwell |Toronto: Carswell Company]. 1947. Pp. cxxiv, 606, [27]. (37/6 net) 

Rivington's Epitome of the Twenty-Third Edition of Snell's Equity. By O. LODGE. 
Ed. 3. London: Sweet and Maxwell [Toronto: Carswell Company]. 1948. 
Pp. vi, 257. (15s. net) 


Tus edition of Snell is new. The hand of a new editor is clearly marked. And 
the changes are for the good. In the eighty years since the first edition, there have 
been four editors (the author was responsible for the first edition only). Mr. 
Megarry has made wide use of his opportunity to revise whole sections of the work 
to bring them into more modern and convenient pattern to fit present-day legal 
pigeon holes. Thus each word in the text has been weighed in the balance. 
Sentences are somewhat shorter and less verbose. Terminology is new (for example, 
“fully secret’ and “half secret,”’ in connexion with secret trusts). Illustrative 
examples are not untouched (for example, a trustee is usually denoted by T instead 
of by A, B, or C). 

rhere is rearrangement of material (for example, in the sections dealing with the 
administration of assets), together with some new material (for example, pro- 
tective and discretionary trusts). But the real work has been done in the detailed 
and masterly revision of each paragraph, to a number of which have been added 
references to the periodical literature, both English and American. The editor 
speaks of this new feature: ‘“‘a start has been made in giving references to suitable 
articles and notes in the learned periodicals."” We are therefore given a hope that 
still more may appear in future editions. In addition there are added references to 
other literature (for example, in the section on protective and discretionary trusts, 
to Griswold’s Spendthrift Trusts, where the different treatment of the problem in 
the United States may be seen). 

Krom a technical point of view, the book appears on thinner paper thereby 
making the volume easier to use; the marginal notes have disappeared to be 
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replaced by very convenient sectional and sub-sectional headings in hea\ ier type; 
and the haphazard method of citing cases has disappeared in favour of the “proper”’ 
or more orthodox system in use today. 

The old Snell was one of the best guides to the law on a large number of topics, 
not all related to one another by any means, but most having the common bond— 
equity. The new Snell retains this breadth of coverage and yet provides it in a 
form much improved as above noted. By way of suggestion may we submit that 
the topic, donationes mortis causa, moved into the chapter on administration of 
assets, might be linked with some of the other problems of non-testamentary 
disposition of property as of death—for example, joint accounts and other joint 
tenancies with the inevitable problems of advancement and resulting trust (dis- 
cussed at pp. 19-21, 130)? Or, alternatively, there might be cross-references to the 
discussions of these problems (so many of which revolve around trusts) which are 
becoming more important today in view of efforts to avoid taxation. At pp. 68-9, 
the discussion of powers held in trust might include a brief note as to the compo- 
sition of the class where the power is found to be held on trust. The problems 
arising from the discussions at pages 67-8, 85-6, 90-2 with respect to contracts (or 
covenants under seal) to create trusts do not, it is submitted, sufficiently bring out 
the idea that, as contracts or covenants, the parties to them have common-law 


ht 


rights to damages for breach, even thou 





1 the equitable remedy of specific per- 


h 
formance may not always be available. In fact, there is the suggestion, paying 
gg 


lip-service to Re Kay's Settlement, {1939|) Ch. 329, that equity will direct trustees 





not to avail themselves of their common-law remedy, notwithstanding the vers 
strong language in Re Schebsman, [1943] 2 All E.R. 768, [1944] Ch. 83 (C.A 
that while equity will not compel the carrying out of the agreement (there, 
to make payments for the benefit of a third part the agreement was valid, the 
la should expect it to be performed and if not performed, common-law dan izes 
ire available to the parties to agreement. In fact, du Pareq L.J. 11943] 2 
All E.R. 768, at 780) blunt says ‘equi | ends no man’s contracts, 
will issist a lan to commit a breach of contract and so to do an ‘illegal 
ict Lhe impact of es man up so ma ches of the aw 158 { 
x I t ived \t ages 90-2 he i is tem { larriag 
consideratior is discussed as intelligently as can be, though we wonder where 


Fletcher v. Fletcher, (1844) 4 Hare 6, fits into the picture and if some day this whole 


idea may be discovered to be bad “equit as The di ion, at pages 129-30, of 
the problem of the resulting trust arising upé i voluntary transfer, as opposed 
to a purchase in the name of another, though not ne to this edition, is one which 
needs further research and ec are giad t Set tl it the distin i 1 betwet ) 
problems is clearly made, at least until the courts, here and elsewhere, make up 
their minds whether the same result flows from both transactions or not. One can 
hope that a future edition will enlarge the discussion of “other constructive trusts” 
pp. 137-8). The introductory remarks to Chapter 1x (p. 237) might make it clear 
that while an estate is norma idministered t I irt is stated 1 grant 
probate or administration) is in most cases re ed { 1 a court of probate 
[hese are small matters and do not detract from the position Snell now right 


holds as the major English work in modern equit' 


\ book of an entirely different order is the Epitome of Snell. This is the third 


edition of the condensed version, each of the earlier editions following an earlier 


edition of the main work. Mr. Lodge has followed carefully the changes in Snell 
ear 
1 


1 in technique and in substance. But we hesitate to recommend a book of thi 
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type. Snell itself is not beyond the ordinary student and in its new edition gives 
him a key to further study, particularly in the periodical literature. This small 
volume, however, can only be meant as a student’s summary of the main work, 
and surely it is better that he make his own summary if he is going to summarize 
the text-book as such at all. It is doubtful if the book is meant to be used apart 
from Snell. It has no table of cases or statutes, no index, and no citations to the 
cases cited. In effect, the student either takes the contents for granted and is 
choked off from investigation, or he must go to Snell. The former is not, it is 
suspected, the desire of any law teacher; the latter negatives the use of the Epitome. 


Apart from these items, the Epitome is an accurate summary of Snell, 


SEC tion by 
section. 


Some passages are somewhat skimpy (for example at pp. 24-5, under the 
heading ‘‘Trusts distinguished from other relationships,” we have the distinction, 
in result, between trust and contract, but no clue as to how we are to distinguish 
them or as to where or where not a contract may constitute a trust of the con- 
tractual promise). 

The new editor of Snell, Mr. Megarry, gives notice that, as at present advised, 
he plans to make future changes in a new edition (a) by deleting the section on 
mistake (except rectification) and (b) by cutting down the sections on married 
women, vendor and purchaser, and on restrictive covenants. We concur in the 
three reductions, but submit that of the four divisions under mistake, all might be 


retained except the second—mistake as avoiding a contract. The three proposed 


reductions deal with matters not largely connected with equity. 


Presumably the 
Epitome, if it appears again, will follow suit. 


GILBERT DD. KENNEDY 
Faculty of Law, 


University of British Columbia. 


Sexual Behaviour in the Human Male. By A. C. Kinsey, W. B. Pomeroy, C. E. 
MartTIN. Philadelphia and London: W. B. Saunders Company [Toronto: 
McAinsh and Company]. 1948. Pp. xv, 804. ($7.50) 


SPONSORED by Indiana University and supported by the National Research 
Council’s committee for Research on Problems of Sex, with funds granted by the 
Medical Division of the Rockefeller Foundation, a fact-finding survey has been 
carried on for the past nine years in the United States in an attempt to discover 
what people do sexually. To date over 12,000 individuals have contributed case- 


histories, and during the next 20 years those conducting the survey ex] 


pect to bring 
this number up to 100,000. The present volume, Sexual Behaviour in the Human 


Male, represents the first progress report of the study and is based on the histories 
of some 5,300 white males resident in the United States. As sufficient data accrues 
other volumes will be published including a companion study to the present on the 
human female, legal aspects of sexual behaviour, prostitution, and sexual factors 
in marital adjustment. 

The technique of the research is that of the taxonomist in modern biology 
who is primarily concerned with the measurement of variation in series of indi- 
viduals which stand as representatives of the species in which he is interested. In 
the present study the analyses made are based on successive breakdowns of the 
total population on the basis of twelve biologic and socio-economic factors, viz., 
sex, race-cultural group, marital status, age, age at adolescence, educational level, 
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occupational class of subject and of the subject's parents, rural-urban background, 
religious groups, religious adherence, and geographic origin. ‘The success or failure 
of such an approach depends, of course, on the investigators securing an adequate 
population sample for each of the groups, subgroups and combinations thereof, 
for, from the data secured from the samples, generalizations are made for the group 
or subgroup as a whole. Such generalizations are made with reference to the range 
of variation of the activity under investigation in the particular group and from 
these generalizations further deductions are made for larger groups and so on up 
the scale until the population as a whole is reached. In view of the limited number 
of histories obtained to date and the absolute necessity of having adequate samples 
before any generalizations are warranted, the volume under review only uses a 
six- or seven-way breakdown and in some instances, five. 

The book is not easy to read being truly statistical in its approach and conse- 
quently replete with figures, tables, charts, and graphs. The major portion of the 
volume is concerned with incidence figures, that is, the number of people involved 
in the various sexual activities, and with average frequencies of such activity, both 
sets of figures being calculated for groups representing whole segments of the 
population. More specifically the report is divided into three parts. In part 1, 
history and method, the authors set out the development, objectives, and appre ach 
of the study, explain fully the method of conducting the personal interviews, dis- 
course at length on the statistical problems and conclude with a chapter on the 
validity of the data. This latter chapter is one of the most important in the whole 
book and will bear detailed study by those readers seeking to make an intelligent 
appraisal of the work. Part 11, the factors affecting sexual outlet, consists, as the 
heading suggests, of an examination of the many factors which affect sexual be- 
haviour. Here the reader will find chapters on the early sexual growth and activity 
of the human male, his total sexual outlet and the effect on his total outlet of the 
various biologic, social, and religious factors referred to above. Part m1 deals 
with the actual sources of sexual outlet and constitutes a record for each particular 
source, viz., masturbation, nocturnal emissions, heterosexual petting, premarital, 
marital and extra-marital intercourse, homosexual outlet, and animal contacts. The 
authors are concerned chiefly with the interpretation of the data on each source, 
the nature and type of behaviour involved, the individual variations that occur 
therein, the correlation of each type of activity with each other source, and the 
scientific and social significance of these various factors to the individual and to 
society generally. The work concludes with a chapter on clinical tables for the 
clinician and others concerned with directing social behaviour who may wish to 
compare the sexual history of any individual with averages for other persons of the 
same age group, educational level, etc., an appendix on sample size, a bibliography 
of the more important general studies on sex and a complete index. 

It would be presumptuous for a lawyer to attempt to evaluate the worth of a 
work of this nature except in so far as it may have value for the legal profession 
and allied groups. Nevertheless a few general comments may be permitted. It is 
impossible to read the book without being struck by the scientific and truly ob- 
jective spirit with which the authors have approached their task. The detail is 
staggering; the devices and methods employed to ensure accuracy worthy of the 
true scientist. Every effort has been made to avoid social and moral interpretations 
of the facts. Yet withal the report must stand or fall on the adequacy of the samples 
selected and the accuracy of the data obtained therefrom. Exhaustive chapters in 
defence of both have been included. As to the first, that is, the adequacy of the 
samples—this must be left for the statistician. So far as one can judge every at- 
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tempt has been made to ensure adequate representation. True the majority of the 
case histories emanate from the north-eastern quarter of the United States, but 
this will, in time, be rectified so that every portion of the country is adequately 
represented. With respect to the validity of the data every lawyer will surely 
agree that the personal interview is by far the best method of securing information. 
However, when one considers that the items covered in the histories vary from 
300, the usual number, to 521, the maximum, and further, that information is 
sought from the subject’s earliest memories to the present, lawyers in general and 
especially those who have so often been faced with a witness who cannot recall 
specific details of an occurrence six months ago, will be inclined to question 
whether even the personal interview with all the methods employed by the inter 
viewers to ensure accuracy will yield satisfactory results. The authors, fortunately, 
are not unaware of this and repeatedly point out that their analyses are fair ap- 
proximations only and that the frequency figures especially are open to some error. 

Those readers associated with the law in its varying aspects will undoubtedly 
be disturbed by two things. First, while our laws (whether they be English, 
Canadian, or American) with reference to sexual matters are based on something 
called normal behaviour and seek to prohibit and punish abnormal behaviour, 
biologically speaking there would seem to be no such thing as normal sex activity 
for the population as a whole or even any major portion of the population. What 
may be normal for one group is abnormal for another, while the activities of both 
groups may be common to a third and abnormal to a fourth. Secondly, what the 
law classifies as abnormal is carried on by large groups within the population as a 
whole and seemingly the law as it stands is powerless to do anything about it. 
This, however, does not necessarily mean that we should immediately set about 
revising the law. It must not be forgotten that the study is only a preliminary 
report, that it is limited to human white males and that in due course other volumes 
will appear which will not only extend the scope of the present report but will serve 
as a check thereon. Again, assuming that the authors’ analyses are reasonably 
accurate, the very thought of revising the law to meet the situations presented is 
appalling. Without doubt, before any revision is undertaken, a thorough study of 
this and succeeding reports will have to be made, their implications, legal and 
otherwise, carefully studied and analysed and last but not least the general public 
re-educated. 

Whether or not the report as a whole is accepted or rejected, the fact remains 
that the authors have a strong case for their contention that our present knowledge 
on the subject of sex is based largely on superstition, popular belief, and sheer 
fancy and that it is time this important subject was placed on a more scientific 
basis both in fact and in law. To the present reviewer therefore this study presents 
a two-fold challenge—to those who criticize it and decry its value let them prove 
their case in the same dispassionate and scientific manner in which the authors have 
conducted their survey and made their first report and more, let them do it con- 
structively in a manner which will advance our present knowledge on the subject; 
to those who are concerned with directing and dealing with the results of human 
behaviour, not the least of whom are lawyers and various law enforcement agencies, 
and who accept the report in whole or in part now or after further demonstration 
of its accuracy, let them begin to take positive action toward working out solutions 
for the many problems shown to exist in this aspect of human behaviour. 

, G. W. REED 
School of Law, 


University of Toronto. 
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Confessions of an Un-Common Attorney. By R. L. Hive. Toronto: J. M. Dent 
and Sons. 1947. Pp. xix, 268. ($4.50) 


Mr. R. L. Hing, already well known as the distinguished historian of Hitchin, 
and for thirty-five years a member of one of the oldest firms of solicitors in England 

Hawkins and Company of Hitchin, founded in 1591—has produced a book in 
Confessions of an Un-Common Attorney which his publishers (true to their traditions) 
have made a delight to the eye in printing, paper, and binding, with illustrations 
in half-tone and in line, and which he himself has made a delight to the mind of 
any lawyer with some pride in his profession and indeed of any layman of humane 
and social instincts. It is not often that it is editorial policy to give a long review, 
in a professional journal, to a work not directly or indirectly connected with pro- 
fessional interests. Once or twi e, we have deemed it wise to do sO; and now we 
are more than pleased to add Mr. Hine’s memoirs to that somewhat select circle. 
For Mr. Hine is more than a successful and well-known solicitor. He is a pro- 
fessional man first and foremost to whom law has never been an “‘office-trade, 


but is one of the noblest and most inspiring of human activities; and he has 


1] 


combined his profession in all its many-sided activities with the love and practice 
of literature and history. There have been others and there may be many more 
brethren like him, but here is a solicitor who can practise law, enjoy the finest 
writing and contribute to it, and reconstruct the past in excellent monographs 

and, then, can let us into something of his real life, in pages of charm, modesty, and 
continuous attraction, without the least element of superiority or pedantry. He 
divides his book into two parts. The first deals with the law, and his pages help 
us to see behind the mechanics into a life of real adventure, where we meet all sorts 
and conditions of men and women, from quiet citizens, whose affairs need super 
vision, to murderers, homicides, breakers of marriage promises, libellers and 
slanderers and so on, with death-bed scenes for good measure. We move through a 
whole cross-section of life—not excluding the deeper meanings of the drafting of 
wills, making peace, helping the wise, the near wise and near foolish, and, alas, 
shewing us something of the devious and crooked ways of some of his brethren. 
In addition to this professional activity, he early found in the archives of a firm 
dating back to Elizabeth’s reign much that inspired his historical interest—old 


manorial rolls and legal records, much of the acta and comperta of ecclesiastical 


courts, account books and so on, and memoirs of modern date, such as those of 


Hawkins, afterwards Lord Brampton, who was articled to his father in the firm 
and “‘fired’”’ as a practical joker in connexion with clients and went off to London 


. 1 
ntl 


to figure in fame in the Tichborne case. Of all such in the first part made—a fascinat- 
ing record illuminated by many a story and informed by real insight and the joy 
of human relationship derived from actual experience and a genuine interest in the 
davs that have gone to make the todavs and tomorr: s of life The second part 
will not make such a direct appeal to the profession, but the initiated will find in 
it much that will explain the zest of Mr. Hine’s living. Here we find cameos of 
parsons and ministers, schoolmasters and doctors, crooks and their kind, who 
touched his life. Just as interesting are his contacts with literary figures with 
whom he was intimate—such as Yeats, Mrs. Meynell, Chesterton, Bernard Shaw 


and Eileen Power. 


For those who want quickly tO ¢ un a view of what is be fore them we ad\ ise 


first of all a reading of the index. It sets out in detail a variety of subjects which 


must stimulate even the most jaded minds. This is a book to read again and again, 
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to dip into for renewal of the spirit. It is a book of hope, too, in these latter days 
when lawyers have become more and more a race of black-letter technicians, that 
it is possible to live by the law as a human being worthy to be in truth a member 
of a learned profession. At any rate, Mr. Hine has given usa rich store of experience 
and has encouraged us to believe that it is not in vain for us to have preached and 
re-preached the gospel of the real lawyer. 


The Law of Succession Testate and Intestate: Including the Law as to Executors and 
Administrators, the Administration of Assets and the Liability of Personal 

Re presentatives for Death Duties. By D. H. Parry. Ed. 2. London: Sweet 
and Maxwell; Stevens and Sons |Toronto: Carswell Company 1947. 
Pp. 1, 347. (25/- net) 

Iv we remember the primary intention of this work (as explained in the first edition) 


for the use of students preparing for examinations—the author has provided a 


ly reference to ‘the law” upon what is a very large field. The coverage, as noted 
: 


reat I 
in the earlier review (3 UNIVERSITY OF TORONTO LAW JOURNAL (1939), at p. 187 
is very extensive. This summary of the law has been brought up to date, and in 
oing so there has been necessitated a new chapter upon the Inheritance (Family 
Provision) Act, 1938. In addition, the last chapter on death duties has beet 
enlarged. 
kor its purpose, this book is complete and accurate. It cannot ind does not 
pretend to enter upon debatable topics. Occasionally condensation leads to an 
inaccurate concept: for example, at pp. 133, 158-9, the notes with respect to the 
rights of legitimated children fail to indicate that a major exception to legitimation 
by subsequent marriage still continues in the E-english statute, even though removed 
in many, if not most, other jurisdictions (where the child was born while one of its 
parents was married to another person). On page 86 there is a suggestion that a 
bequest ol the testator’s investments generals isa general, rather than a specific, 
legacy. At pp. 114-15, it is suggested that evidence of surrounding circumstances 
when the testator made his will is always admissible, subject to a caution that the 
primary meaning of the words used are first to be ascertained. It is then said that 
“if the surrounding circumstances are such that the words of the will, if construed 
in accordance with their primary meaning, are not apt to apply to any of the 
circumstances, then the Court is entitled, having regard to the surrounding circum 
stances, to sce whether the language used is capable of some meant ther than 
the ordinary meaning.” Much as we should like to think that this is the law for 
all situations, unfortunately it is, we submit, inaccurate in its general form Che 
first illustration to come to the reviewer's mind as he read the passage was of a 
testator who intended to benetit a lady-friend’s illegitimate children and who left 
legacies to her ‘‘children,”” she being still quite young, though unmarried, with 
o illegitimate children. Even if she has no lawful children, we question whether 
the illegitimate children would take. It is true that this particular rule with respec 
to children is noted further at page 133. Even here, the generality as to ‘“‘childret 
meaning lawful children only ‘unless it is impossible from the circumstances fo 
legitimate children to take under the bequest” is a little too broad, it is submitted, 
in view of the guarded language with which Lord Cairns illustrates the exception 
to the “lawful children” rule, and which the author has taken, it is admitted, almost 


verbatim trom J1ill v. Croo 1873) L.R. 6 HL. 265, at p: 282 | 
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An Introduction to the Criminal Law in Australia. By J]. V. Barry and G. W. 
PATTON, assisted by G. SAWER. With preface by P. H. Winrrecp. London 
and Toronto: Macmillan Company. 1948, Pp. 128 
THis volume is the sixth in the series, ‘‘English Studies in Criminal Science,” 
published under the auspices of the Department of Criminal Science, University 
of Cambridge, and edited by Messrs. L. Radzinowicz and J. W. C. Turner. Phe 
high standard of excellence characteristic of this series has been admirably main- 
tained in this latest publication. Although it is not a technical work of reference 
and is not designed for use as a text-book in the substantive criminal law, its 


1 1 


exposition and interpretation of the general principles of criminal liability may b 
1 


read with prohit b inv person interested in t veneral d velopment ot criminal 
law. For the comparative lawyer it will constitute a valuable work of referenc: 
with respect to the broad outlines of Australian criminal law. 

The historical introduction deals with the reception of English law into 
\ustralia, with its growth in colonial times, and with special problems that aros« 
out of circumstances peculiar to the Commonwealth. The authors deal with the 
problem of i federal « mm law in view of the « ntrol exercised by the individual 


states over the criminal law, the application of English law to the aborigines, and 
1 | t 1 the minority of free settlers residing in the 
color There follows a general discussion of the codes in those states where 


criminal law has been codified, and an examination of and comparison between the 


general principles of criminal liability obtaining in tl mmon-law states and in 
the states wher he rl inal iw has been embodied tn legislative enactment, 
sucl headi ys a ( cit 1 init lru ke ( Con i n t gether vith such 
genera ects of « inal liabilit iIncitemeé ( irac ind attempt 

The a l ] that at least ame the ¢ I iw states the ¢ rts 
ive displayed a rte desire to achieve and preserve uniformit { 
Lenelish inte { ! { the criminal \ hy t ites where t ( ina 
law | be ified the tenden has been to re ‘ st } Iv ( ) 
law prin I h tl tt iv tl tl dividual codes displa ) 
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courts simply for that purpose is not to be commended, and, in some cases, may 
simply result in the propagation of rather obvious error. It should be a matter of 
satisfaction to Australian jurists that in Thomas v. The King ((1937) 59 C.L.R. 279) 
the High Court of Australia saw fit to sacrifice uniformity to reason and refused to 
follow the contentious decision of the English Court of Criminal Appeal in Rex v. 
Wheat; Rex v. Stocks ({1921] 2 K.B. 119). 

Che book is well rounded-out with chapters on evidence and procedure, special 
types of criminal legislation, and punishment and treatment of offenders. General 
ly, itis a descriptive, rather than a critical treatment of the law. Even in the 
chapter on punishment and treatment of offenders proposals for reform consist 
solely of passages from the report of Sir John Morris, chief justice of the Supreme 


Court of Tasmania who, in 1942, was appointed a royal commissioner to inquire 


into certain matters relating to the Hobart gaol. The recommendations set out 
in those passages are most desirable and are directed to the general problem of the 
rehabilitation of the offender. The authors do not, however, attempt any critical 


! 
1 


analysis of the problem of prison reform, although the nature and scope of their 
work may well have excluded the possibility of anything more than a perfunctor 


treatment. The book is well-indexed, and contains a valuable table of cases 


S. F. SOMMERFELD 
School of Law, 


University of Toronto. 


Dangerous Words: A Guide to the Law of Libel. By P. WitTENBER New York 


Columbia University Press. 1947. Pp. ix, 335. (S5.00) 


THE old maxim ignorantia non lex excusat together with the belief that just as 


medicine has its preventive aspects so law may be approached in advance of the 


act are the foundations for Dangerous Words: A Guide to the Law of Libel, in which 
Mr. Wittenberg undertakes the difficult task of instructing the writer, reporter, 
editor, publisher, and others in the avoidance of harmful utterances throug! 
consciousness of the elements of civil and criminal libel. The author is not cor 
cerned with producing a text for aid in the prosecution of law suits but rather with 


presenting his material in such a way that the intelligent reader will acquire a 
knowledge of so much of the law as is necessary for the purpose of developing at 


instinctive sense of danger when engaged in work involvi the p nlitv of a 


defamation action. 


Because of the objective and the fac t that the book is vritten Lor ivmen rather 
than lawvers, the treatment of the subject necessarily differs from that found in 
the various legal texts. After chapters on “What is Libel” and ‘Interpretation 
and Construction of Language,” in which the subject generally is introduced and 
the would-be student equipped with his working tools, the author turns his at- 
tention to various types of libel relevant for the purpose at hand and examines and 
di usses each in detail Thus, for example, separate chapters ar devoted to libel 
in headlines, photographs and cartoons, anonymous libel, and libel of persons 
engaged in the arts and professions, and in business and trade. Included too are 


lren, and of the dead, group libel and one on problems 


chapters on libel of chile 
arising from racial, religious, and other minority groups. Apart from a chapter or 
“Truth as a Defence,’ the various other defences are treated in rather summary 


fashion. Publication is dismissed in two short paragraphs \pologyv and retraction 
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receive considerably more space in the chapter on ‘‘Inadvertent Error,’’ where both 
statute and common law are reviewed at some | th. Privilege, both absolute 
ind qualified, and fair comment are rather confusingly interwoven in chapter 4 


The Privilege of Criticism in Public Matters.” The author fails to define and 


distinguish adequately these three defences, with the result that the reader is at 
imes left in doul s to ich defence is being discussed and of what it consists 
Undoubtedly the bject is a difficult one, but t ery fact only emphasizes the 

1 fe rity in a k written primarily f The discussion of fair 





this t clear up al! the d il tue chapter 
\ el int state legislation see1 to | e be referred to and is often 
ted ver ” Nume cases are includee ct itter | ever be g 
Irgel on! a t ibels 1 l Liisi nd li No ere is there a pro- 
ged disci 1 i eithe ituite or cast ] dos ents have hes <e hr d 
it length or q ed extensive ry itt fea may give the reader some 
tr 1] : nm 1 ince here. unfort ite the back nnd. ts, 
ind issues of re not alwavs sufficient ed. This in turn is magni- 
ed e tenade te depend too mucl ( the itl stol strate the point 
ther than t e and comment ther imples of this are to be 
I 1 es Photograpl I ( ) d the t i Teac] s and 
Ed pter 6. I be for t 1 untrai .N 
lo i! yuage ‘ i is the ag i eT 
() er |} ‘ the aut I ] have sed 1 © ¢ S 
s<¢ for ¢ ipl Ics hotog iphs ind Ca in chapte sand 1) ctors”’ 
cl i 0 ( t i stat cs d cast ( give ind foot te ( t 
d, but a table of cases has been included for thos ishing to go further afield 





rddged agai ipter on ‘Privileges in Political Matters,”’ it 1s neve cless 
f interest bec f the detailed examinati f the tes and cases witl ect 
to fair comment blic officers, political | d party leaders. ‘Inad- 
ertent Lib 1 Ret t "is als rth { te because of the ex t por- 
ra\ t ( I paper d per i ( ul I 1 es 
ind dicate fea ( The famous Swee ( re reviewed at me i th 
ind tl ict lect herein aré sed the 1m I ce I h 
factors as time d circumstance in deciding any problem in defamation 
rina ( Defamat Xadio,”’ admirabl sets out the 
ble 1 ed in this most difficult he plea for federal legis- 
iti 1 by the confused stat ft t state aut ities. The 
l 1 roducing a work | f material i to 
res ida of libe Iting from their itings 
f oid ! Le Cd akg Tl f ; lue. especia ih 
. ! he thes _— r het Of | er its value 
a 1 di 1 ut | 1 ( I in- 
ellic d The author has d | + anal thy done 
(>. \V. REED 
Sel ] f | 
1 , cy ‘ 





Books 


REVIEWS O! 


The Constitution of Northern Ireland: 


f Ireland Act, 1920 (Part II1). 


A Reviex of 
By A. S. QUECKETT. 


OU perati , 2) 
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ler the Government 


e 


eword by 


ith a for 


C. Carr. Belfast: His Majesty’s Stationery Office. 1946. Pp. xxv, 239. 

15s.) 
lHis is the last work (published after his death) of Sir A. S. Queckett, to whose 
outstanding abilities as lawyer, draftsman, and administrator Sir Cecil Carr pay 
well merited tribute. It only remains for us to add our appreciation of his gifts 
and specially to record our personal loss of a life-long friend 1 the loss which 
the UNIVERSITY OF TORONTO LAW JOURNAL has suffered, for | ne of its most 
distinguished supporters since its first appearan 

(ueckett was without a rival in the knowledge and workings of the constitution 
t Ne ern Ireland to which the previous parts of this work be imple witness; 

| ire fortunate that it has been possible for part 111 to be published, for it 

completes and amplifies its predecessors from several point f view: the 
constitution in time of war; questions as to the validity of laws; statute law; 
instruments relating to the office of governor; procedure in N hern Ireland on 
the d mise of the crown: the constitution I magisteri ( the civil S¢ rvice 


' 
Ni 


Supplements contain additi 


of Northern Ireland: rovisions: the rthert 
laneous Provisions Act 


administrative | 


1945. 


to parts I and 1 of the treatise. Most interesting is the chapter 
worl ings di ring the War, necessitating in iw an elaborat s 
by the proper minister in London to the proper ministe 
arrangements were not without difficulties inherent in anv form 
1 ind from the account given they seem to ha irked 
be both legislatures aimed at a common pupos 

\s we close the volume, we are more than ever impre | 
insigh vhicl belonged to Queckett’s professional accompli 
tha rved Northern Ireland well; in all Empire and Comm 
he inspired confidence in that, while careful and exact in his 
kne that ther is nothing tendentious in his mind or in 
left behind in his writings and his administration a fine record 


informed by honesty of purpose, a balanced judgement, and a 
\\ 
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Copinger and Skone James on the Law of Copyright, including Ih 
Colonial Copyright with the Statutes relating thereto, and Forms 
sy F. E. SKONE JAMEs. London: Sweet and Maxwell {1 
Company]. 1948. Pp. xxii, 664. (£3.3.0 net) 


ternational and 
> Dae 

and I recedents 

t 


oront 


o: Carswell 


[HOSE of us who have been fortunate enough to use the sixth and seventl 


venth editions 
of Copinger on Copyright by Mr. F. E. Skone James, in which he carried on great 


traditions, will welcome the fact that he is responsible for the eighth edition, which 


now appears in substantially the same form as its immediate predecessor. The 
titles of the chapters and of their subdivisions are the same (save that “Public 


Performance” is added to chapter vii of part 1). The editorial wi I] 


aoe 
rk Is excclient 
with full references to the reports and with appropriate documents in the ap 


pendices, while the index facilitates references. There is not much rewriting 


tl is has been necessary only in the « hapte rs dk alin with ment ot Copy - 





right” and ‘‘Arrangements between Authors and Publishe 


distinguished author (for such we must now call him) points out t 


been much new in the substantive law since the edition of 1936, due i 


to the war and to the international situation. On the other hand, he has found it 





necessary to note the developments in the law of procedure, where changes have 


been necessary in the chapter on ‘Civil Procedure’; and he has carefully noted 
the issues raised by the measure of damages in relation to the conversion of in- 


fringing copies, by artistic works and by the exclusion from them of works capable 
of being protected by designs, and by the nature of a public performance. The work 
as presented in this new edition is accurate, comprehensive, and excellently planned. 
We miss in the notes—for example where Canada and where university and crown 
copyright are concerned—references to the periodical literature. We respectfully 
suggest to the learned author that such references would add materially to the 
value of his work. 


Chitty on Contracts. By various Authors. Under the general ed 


y 


y itorship of H 
Potter. Ed. 20. With supplement to May, 1948, by B. CHEpLow, pp. 15. 


London: Sweet and Maxwell [Toronto: Carswell ¢ ompan' 1947 Pp CCXI 
1307. £3. 10. 0 net) 
Introduction to the Law of Contracts. By C. E. OpGers. Londor Sweet and 
Maxwell |Toronto: Carswell Company]. 1948. Pp. xxviii, 400. (25s 
| | | 
THERE is little new that can be said about this latest edition of Chitty’s Treattse on 
the Law of Contracts. Since its first appearance in 1826 from the pen of Joseph 


Chitty, Junior, it has passed through nineteen editions and has come to 
place as a recognized authority upon the law of contractual obligations. In this 
latest edition Mr. Potter, who also edited the nineteenth edition, has again drawn 
upon a battery of learning, some of the members of which were contributors to the 
previous edition. Fifteen of the twenty-eight chapters are the work of Sir C. E. 
Odgers, the balance of the book being divided among Messrs. |. Burke, ]. Charles- 
worth, B. Jacobs, R. W. Jones, A. A. Mocatta, H. F. J. Teague, A. M. Wilshers 


and the general editor. 


The modernization of the book has resulted in certain necessary changes, and 


much has been rewritten. The chapter on sale of land has been removed, although 
some of the material now appears in the chapter on specific performance. The 
chapter on contracts of employment has been reduced. There are new chapters 
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on agents and partners, and a somewhat more extended treatment is afforded hire- 


purchase agreements. The chapters into which the book is divided represent broad 


fields of the law of contract. Each individual chapter is itself prefaced by a fairly 
detailed table of contents descriptive of the material contained therein. There 


1 
} 
I 


e extensive tables of cases and 


statutes and the carefully-prepared index make this volume a valuable work of 


are Col i lus references to dec ided cases, and t 


relerence tor tl | i ng lk vyer. \s a comprehensive, analvti il exposition of 
the law « tri his treatise ranks among the best. While perhaps too formi- 
dable to serve as ¢ idents’ text-book, many of the chapters may be read with 
aged in learning the law. It sh uld continue, 
lace in the practitioner's 
v volume, Int) 
us book. Althe 
i Indeed, it was 
a position. As the title 
subject, hence its occupation 
of langua and clarity of 
embarking upon the study of 
problems in the modern 
referred to, there is little attempt t xplore fully 
the work probably excluded the possibility of so doing, 
it deceptively simple cast to complex features of a st 
i omplicated. Within it 
ymprehensive analysis of the 
references to decided cases will be valu ible to the 
1 asa work of reference. In 
Burke, itself represents a 


volume, 


S. F. SoMMERFI 
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special committees of investigation and to statements of government policy 


made 
by cabinet members. The general editor has added a fourteen-page outline of the 


Lil 





law of 1947 in which the “highlights” of the legal vear are discu 


of the work is, howe er, the body of the book consisting ot som 







each ck ving with a parti ular case, statute, or order, or listi 

books. These paragraphs are arranged under subject headings a 
indexed. We regret the omission of a separate heading ‘trusts 
doubt the wisdom of includi all the cases dealing with this p 





“settlements,” particularly in view of the confusion already existin 






UNIVERSITY 













Harvard Law Review. \Vould it be possible to extend the refers to periodical 
comments on cases in the table of cases to further periodica than the three listed ? 
Wi suggest, particularly, the ( ImOrld Le Law J } , Canadt D LXe t, and 
Harvard Law Review. There are very few references to books published outside the 








United Kingdom (one deserving inclusion is Stone’s work on jurisprudence). On 
the whole the book is a welcom innovation to the types of dig ts alre ich eX! tin 
ind we can only hope that, with a judicious selection of material from a wider field, 


in Ore 





The Conflict of Laws: A Comparative Study. By E. RABEL. Vol. 1: Introduction; 
Family Law. Vol. 11: Foreign Corporations; Torts; Contracts in General. 
Michigan Legal Studies.) Ann Arbor: Michigan Law School; Chicago: 
Callaghan and Company. 1945; 1947. Pp. Ivi, 745; xl, 705. 


a 
5 


IX a Soviet court, what law governs the validity of the marriage, celebrated in 









England, of two Swiss subjects domiciled in Switzerland? In a German court, 
what law determines the effect of the marriage of a domiciled American woman 
on her interests in German land? What is the Chinese choice-of-law rule for torts 
committed in other countries? The answers to these questions about the choice- 
of-law rules of various nations of the world and to manv others will be found in 
Dr. Rabel’s unique and remarkable book. 

Most books on conflict of laws attempt to tell us how certain conflicts problems 


would be dealt with by the courts of a single jurisdiction or group of jurisdictions 








having somewhat similar rules (for example, the states of the United States). 
This book explains and compares the conflicts rules of all the countries of the world 


so far as those rules were available to the author for study. For this task, requiring 


I 







a knowledge of several languages and a working familiarity ith the terminology 
and traditional methods of the chief legal svstems of the world, very few men could 
be qualified. Dr. Rabel is one of those men. 

Born in Austria in 1874, he studied law there and in France and Germany. 


\s a law teacher he held professorships at leading German and Swiss universities. 
- 







He also practised law in Vienna and for some time served asa judge of the Appellate 
Courts at Basle and Munich. Between 1925 and 1928 he acted as a judge of the 
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World Court at the Hague. As a scholar, he is well known for his pe netrating 
researches into legal history, particularly Roman law. For several decades he has 
been a vigorous and productive champion of comparative legal research, having 


founded an institute devoted to that task at Munich in 1916. In 1936 he published 


the first volume of a com t t 


prehensive comparative treatise on the sale of goods. 


From 1926 to 1937 he was director of an institute in Berlin which, with a large and 


1 


well-trained staff, carried on extensive research in comparative law and private 





1 


and public international law. It gave hundreds of legal opinions to the German 
government, courts, lawyers, and business organizations. After he had been driven 
from this office by the Nazi party, the American Law Institute brought him to th 
United States to carry out the present work Phe University of Michigan has also 





given Important assistance to the project in various ways 
The plan of the ork is simple and comprehensive Phe author begins with 
an introduction of a hundred pages in which he tlines briefly the major trends 
of doctrine and theory during the past hundred vears and sets out his views on some 
general problems such as characterization and re i He then proceeds to a 
detailed exploration of seven wor topics el i iw of individuals, marriage, 
divorce and annulment, parental relations, corporations and kindred organizations, 
torts, contracts in general. Other topics will be dealt with in the third and subse 
quent volum lhe subordinate classification of these major topics is exceedingly 
detailed and the textual treatment is verv fu I exa torts hich gets 
only a fe ages in most English text-books, takes up four pages of the table of 
conte ind 118 pa f the bool 
One ( li i lurking suspicion in t mind of a comm iw lawyel 
that suc in. all-inc ive treatment from the pe f a civilian would probably 
( tain little more than broadly ambiguous gen itn fo us of the common 
la civilian writers oft ippear to be too easi i ed with a mere statement 
of principles and somewhat indifferent to the it tant qualificati f a general 
principle by decide | case We also feel, right I I gl _ when a civilian does 
de » cdi ( ‘ it he is ol t sultry ( l i d di cri nating 
In ¢ inl ind ¢ i ing them So far as D aly rk is « cerned cl 
ica ire ¢ Lhe Hlis coverage of the Amet i Canadia and Enel cases 
1 trike the eadet imazing complet | have combed tl digests 
ind reports zea While the reader mav 1 ree with eve inference which 
the aut! | dra from t iuthorities, | feel that Dr. Rabe treat 
’ f the Is ¢ tially different from that of ed comn iw write 
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to put at the top of the list the personal satisfaction which the English-speaking 
teacher or advanced student of the subject can derive from it. Here he will find 
spread out for him, carefully arranged and concisely explained in his own language, 


the riches of the European literature on the subject. Here he can follow the trend 


of the French cases on a particular topic or the difference of opinion of the German 


and Italian commentators. Most of the material analysed and discussed by the 


author would be quite inaccessible outside one or two of our he st-stoc ked librari ~ 


and its study would require a knowledge of several languages and vears of work. 


\ll this is presented in an engaging and critical manner which commands interest. 


In the Se( nd place, this book will be, like all good text be Oks. a valuable working 


tool for all those who are required to advise on the intricate prob! 


ems with which 
it deals. 


It is in the long-range perspective, however, that this book assumes its real 
stature in the conflict of laws because, as indicated, it is a comparative study setting 


the British rule alongside the French and those of other countries. The com 


parative approach to legal problems, stimulating and suggestive in all fields of law, 
is almost indispensable to conflict ot laws, a fact which has been lamentably overt 


looked; almost indispensable—because one of the chief functions of choice-of-law 


principles is to ensure that the legal settlement of disputes should not depend upon 
the choice of a forum where the defendant can be ‘‘caught,’’ but upon a sing 
proper law which all courts will adopt. Obviously this ideal can only be attained 
if all countries and jurisdictions follow a fairly uniform set of choice-of-law rules 
english and American courts and writers should keep in touch with the progress 


of those in other countries. Unfortunately, the lawyers of every country pay little 


attention to what is done elsewhere with conflicts cases, and international uniformi 
ty of choice-of-law principles has become an accidental coincidence rather than a 
consistently pursued objective. 


The idea, supported by Story and Savigny, that the conflict of laws should 
at least approximate an international system has been abandoned in the face of 


the harsh reality that there are as many systems as there are national courts. In 


an illuminating foreword to the present work, Professor Yntema suggests that this 
fatal inditference to the very raison d’étre of conflict of laws accounts for the pre 
occupation of so many writers with the fruitless controversies over acquired rights, 


classification, and renvoi. Only among the states of the United States, where 


comparative study of varying state-rules survived, has anything approaching a 


system been developed and even here there has been inadequate attention to 


doctrines developed in non-common-law countries. Will this barren and de pressing 
state of affairs continue indefinitely? 


There are some signs that it will not. The tremendous ¢ 


vents of the last 
decade have brought the peoples of the world to a sharps ned 


realization of the 
fact that no nation can live to itself alone. With an increased en 


phasis on inter 
national co-operation in all fields, we may expect an 


increased interest in the 
problems of settling private disputes which have an international complexion. It 


is not too much to hope that we are entering a new era in the development of 


international conflict of laws in which isolationist emphasis in the ‘procedure’ ot 


“public policy” of the forum and complete indifference t 


o the co flicts rules of 


foreign countries will disappear. But before any such reforms, by treaty, legislation 


or otherwise, can be initiated, we must just take stock of our present position 


Dr. Rabel’s survey will be invaluable for this purpose both in what it tells us and 


in the aid it will render to others who seek to explore the field further In some 
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instances it shows us that a surprising degree of uniformity has been attained. 
Thus the general choice-of-law rule for ‘‘torts’’ (in the conflicts sense) is the same 
everywhere except in Russia, China, Japan, England, and jurisdictions following 
the peculiar English rules. 

Speaking as he does from a tremendous background of study and experience, 
the author assumes that the reader is well versed in conflicts terminology and 
analysis. Hence it is no book for beginners. His style is compressed and vigorous; 
he wastes no words and he speaks his mind bluntly. Although he tells us in his 
preface that he has restricted his critical appraisal, the reader will rarely be in doubt 
about the author's views. 

The double-barrelled English choice-of-law principle for ‘torts’? has been al- 
most universally condemned for the exaggerated force given to the domestic law 
of the forum. This may easily result in either party obtaining a considerable 
advantage due solely to the choice of a forum and so defeating the basic conflicts 
policy of uniformity. The English rule has recently been defended by Professor 
Rheinstein and seems to be viewed with complacency by Mr. Falconbridge (Essays 
on Conflict of Laws, 1947, p. 695). Dr. Rabel, who frequently stresses the need for 
uniformity, criticizes both branches of the English rule and calls it ‘‘a rigid rule of 
secure, though very unhappy, standing.” 

\ddressing the much debated problem of characterization, Dr. Rabel states 
that ‘‘the real subject of the basic debate about conflicts law is the int rpre tation 
of the rules of conflicts.” Later he adds that ‘‘formalism is particularly misplaced 
in construing conflicts rules, the overwhelming majority of which are in an un- 
settled and formative stage throughout the world.’’ He attacks all suggestions 
that the terms of choice-of-law principles (procedure, torts, etc.) should have the 
same meaning as they have in any domestic laws. ‘“The naive argument 
attributes an absolute character to juridical concepts, irrespective of their purposes; 
it presupposes that the concepts of domicile, contract, capacity are all identical in 
the laws of property, family, jurisdiction, taxation—and conflicts! Only the ancient 
‘realism of concepts’ which had some force in Greco-Roman philosophy and a 
disputed role in Roman jurisprudence, and the Begriffsjurisprudenz of the nine- 
teenth century, ridiculed in Jhering’s ‘Heaven of Concepts’ present equal errors. 


The relativity of legal concepts is a mere commonplace in all other departments 


\greeing with the author up to this point, the reviewer finds himself somewhat 


puzzled by the suggestion that comparative law research will assist the process of 
interpretation of choice-of-law rules. This suggestion appears to obscure the 
important fact that interpretation or classification should always be carried on 
for a purpose and with an end in view. The end in view here is the fulfilment of 
the various policies underlying the choice-of-law rule. What has general com- 
parative law to do with them? The author, having rigorously excluded the ex- 


traneous criteria of other writers seems to be now introducing a new one of his own. 


Dr. Rabel takes brief note of the great American debate on the correct mode 


of describing the process by which foreign law is introduced and enforced by the 
court of the forum. He seems to feel no great sympathy for either the ‘local law”’ 
or “vested rights” school of thought. After reviewing certain European counter- 
parts he asks brusquely: ‘‘after all, why can the foreign rule not simply come into 
court without crutches? Is it not sufficient that the court’s own conflicts rule 
orders application? Once more, the full power of conflicts rules seems to be greatly 


underestimated.” 
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Dr. Rabel’s view of the renvoi controversy, set forth under the ominous rubric 
“Retarding Factors,” is new and refreshing. As he sees it, renvoi is simply a 


juristic device for reconciling conflicting choice-of-law rules to obtain a desired 


uniformity. In the familiar line of English succession cases, the English courts, 


on referring to the law of the domicile and finding that a court there would apply 
domestic English law, have obligingly adapted themselves to the situation and 
done likewise. This is quite in accord with Dr. Rabel’s practical approach to 
conflicts problems. For those critics who would argue that this solution is illogical 
since the adoption of a similar attitude by the court of the domicile would result 


in an impasse, Dr. Rabel has little patience. ‘‘What then of the mirror cabinet? 
If the world is split into two contradictory systems, there must be some modus 
aaa 

vivendl 


i. Renvoi is one of the best means to this end. It stands to reason that it 


cannot be applied in the same manner by the two antagonistic groups and at the 


same time reach conformity. The English method in turn is not to be observed 


by courts following the nationality principle! Theorists should not demand 


schematic symmetry just to obtain an argumentum ad absurdum.”’ 


It is hoped that these quotations will tempt the reader to sample this excellent 
work for himself. He will be delighted, the reviewer confidently predicts, with the 
richness of its source materials and the helpfulness of the author's analysis and 
comment. It is truly a masterly treatise, a landmark in the evolution of conflict 


of laws, and an indispensable work of reference for every serious student of this 
subject. 


Morratt HANCOCK 
Dalhousie | aw hool. 


A Modern Law of Nations. By P. C. Jessup. New York: Macmillan Company 

(Toronto: Macmillan Company of Canada]. 1948. Pp. viii, 236. ($4.00 

The United Nations. By H. V. Evarr. Cambridge: Harvard University Press 
(Toronto: S. J. Reginald Saunders and Co.]. 1948. Pp. 154. ($3.25) 


The New Foundation of International Law. By J. AMERICANO. New York: Mac- 


millan Company [Toronto: Macmillan Company of Canada]. 1947. Pp. xvi, 
137. ($82.50) 

Great Britain, the United States and the Future. By J. FE. TyLer. London: Stevens 
and Sons. 1947. Pp. xi, 130. (8s.) 
It is surprising that Dr. Jessup should have found the time and energy needed for 
producing another volume on international law, especially in view of his arduous 
duties in the Security Council of the United Nations Organization, but it is only in 
accordance with expectation that the volume, once produced, should be both 
stimulating and creative. The learned author has the good fortune of being able 


to call upon wide experience both in the teaching of international law and in practi 


cal field work, notably in the realm of international organization. The present 
volume is, however, only indirectly concerned with the particular form that the 
organization of the international society should take. 


Progress on the institutional 
side must be 


paralleled by progress in the development of law as a body of rules 
for the regulation and adjustment of differences, if 


a well-ordered international 
society is to result, free from the scourge of war. 


Atte ition is there tore concen- 
trated upon the body of rules and the direction which the progressive development 
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of international law should take. This object would appear to be adequately 
emphasized by the title—A Modern Law of Natio 
Phe study is developed in a novel and provocative manner. A distinction is 


} 
1° _ 1 | 
| 


drawn between traditional international law—a singular phrase by which to de- 
scribe a body of law admittedly in a formative stage—and the law of the future. 
The reader is invited to iccept two fundamental post ilates reé garded as essential 
to an adequate system of international law, and the discussion then proceeds with 
the changes in the body of traditional rules, in particularity, that must or ought 
logical to follow The first postulate would hold that states are not the only 
subjects of international law, which is said to be the traditional view, but that 
individuals and organizations are also subjects, and not merely objects of inter- 
national law, as most treatises were accustomed to assert The second involves 
recognition of the community interest in the application and enforcement of 
international la In the author's words wo points in particular are singled 
out as keystones of a revised international legal order The first is the point that 
international law, like national law, must be direct ipplicable to the individual. 
It must not continue to be remote from him, as is the traditional international law, 
which is considered to be applicable to states alone and not to individuals The 
second point is that there must be basic recognition of the interest which the whole 
international society has in the observance of its law Breaches of the law must 


no longer be considered the concern of only the state directly and primarily atfected. 


There must be something equivatent to the national concept of criminal iw, In 


vhich the community as su ings its combined power to bear upon the violator 
of those parts of the law which are necessary to the preservation of the publi 
PEACE 

Some features of the author’s modern law of nations n t be mentioned. In 
the first place, international law must be redefined as law licable to states in 





their mutual relations and to individuals and organizations in their relations wit 


states. Thus, international duties may now be directly imposed upon and enforced 


directly against individuals. On the other hand, the rights of individuals no longer 
depend on nationality or exist under a barren legal fiction by which a state ts 
considered to be damaged b irtue of inju » its bjects lreaties may b 
concluded by individuals with states, and problems now arise as to whether an 
instrument Is a treat inder int i illa I ict under some municipa 
tem. TI rinciple of « lit f states calls f raisal 1 msonance with 
he requirements of community interest Phat { equal ts no longer true, 
i it eve is, 1 re st I cquatit i capacity f yiits In this connexion it 
is asserted (at p. 28 Power may be utilized by t » have it for the general 
idvantage of int it! ub communit i i t ft a conviction of sell 
terest in sucl ilizati is Is t theort ‘ is of the United Nations 
( irter | recognizes the existence of p ind « ists Its ¢ rcis¢ inde 
wreed limitat Li ‘ ssess it I} cept of independence i 
states m give ivy to that of interdependen I doctrine of sovereignt 
{ | icksand rh t foundati { trad il internati i i ire 
built l er app Some basic conseq ith iew are considered 
In Chapt Legal Regulati f the Use of e” and “Rights and Duties 
in Ca { [leg Use of | Recognition of ites and govert ts should 
be etfected by « nity a 1 development di ibed recently by Professor 
Laute | icht as ( ee iZa {f the process of re 11oO In this develop 
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“Nationality and the Rights of Man” is particularly stimulating. The treatment 
by a state of its own subjects will no longer be a matter essentially within its 
domestic jurisdiction. Difficulties of enforcement of a bill of human rights are 
considered and some suggestions are made. ‘The way to begin is to begin,” the 
author remarks, which is indicative of the spirit which animates this study. It 
will appear that whether or not one agrees with specific proposals made in this book 
is of relatively minor moment. What is important is the emphasis on the need for 


reappraisal of the whole body of the law in the light of basic developments, a task 





which each student should undertake for himself 

rhe two principles described as basic to a modern law of nations are themselves 
by no means novel. The author observes that there exists a considerable body of 
literature on the extent to which they are now admitted principles of international 
law. He has preferred, however, instead of participating in this controversy, to 
de velop the consequences of their acce ptance, But it is worth n ting that his 
hypotheses are not made in a vacuum, but in relation to trends which have been 
becoming ever more apparent. Thus his modern law of nations is not simply an 
ideal system divorced from reality. In fact, despite conscious efforts to distinguish 
between the law as it now stands and the desired further development, it may be 
that the study does not suthciently emphasize the extent to which those principles 
have already been established. In other words, between traditional law and the 
law of the future there ought to be clearly interposed a consideration of the law of 
the present. The hypotheses are also related to the existing machinery of inter- 
national organization. Both principles appear, for example, in the charter of the 
United Nations Organization. The author is at pains, moreover, to outline possible 
wavs in which existing international machinery mav be utilized to promote and 
facilitate further consequences flowing from their acceptance. In the result, al- 
though, as has been remarked, the book is not primarily concerned with world 
organization, it is still a valuable commentary on and proposes some interesting 
developments in the United Nations system. 

Dr. Evatt’s volume, The United Nations, is a revision of three lectures which 
he delivered at Harvard University as Holmes Lecturer for 1947-8. It is difficult 
to imagine anyone better qualified to discuss the United Nations, its origin, 
operation, and future, than Australia’s “fighting” minister for external affairs. 
He will long be remembered for the part he played at San Francisco as champion 
and leader of the middle and smaller powers in the fight against control of the 
United Nations Organization by the great powers, It is certainly to be agreed, 
therefore, as stated in the preface, that “his lectures and this book... carry 
almost unique authority.” The volume contains a simple, concise, but excellent 
account of the history of the United Nations, together with specific proposals for 
its further development. 

Che subject is divided into three parts. Dealing first with the creation of the 
organization, Dr. Evatt points out the limitations and defects of the Dumbarton 
Oaks Proposals, the improvements on them sought at San Francisco, those which 
were won and those which failed to win acceptance. Much of the volume is of 
course taken up with the issue concerning the right of veto in the Security Council, 
an issue which, at San Francisco, came very close to wrecking the Conference. 
In this connexion the volume contains, as might be expected, some interesting 
comments on the now famous statement of the four sponsoring governments made 
in reply to the questionnaire submitted by the smaller powers who sought clarifi 
cation of the Yalta formula. The Australian position with regard to the veto, it 
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Americano does not write about international law at all, in the sens vhi that 
phrase has acquired meaning throughout the years. Instead, | is sought to 
create an ideal system of law based upon a hypothetical internat il order, and, 
despite the title, even to the extent of stating particular ru dra from genera 
principles. ‘That seems to us both confusing and pointless \pparently, howeve 
is study was written before the end of the war with Japan and turned out quick 

i L Vil to providing guidance for states en seeking 1 ( 


( ted 1 org i irguabie that I | cling 
1 OT INCIN stat to make it v l te IVE 
( 1 t elor in order based up rank i iil ! 
It is of importance efore, to underli { ti 
to the estabiahs f world ¢ ment. S oct ‘wil 
chieved spirit I detcatism Le i 1 i \ 
I tia@ry part in ¢ i o the t ( 
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i { rand primal fac I 
| » {i | i t i ‘ itl i 1 i i { 
indivi tate is to determine and adopt mea es b i it rel 
ue 1 | ( t has bee i 1 ol ) ivi vy 
ul 1 preponderance of power in its favo \s a { irity, the 
tem as to been tren id eXpt ive il i Il In conse- 
quence, ¢ s have been made in recent years to find th essa ction 
e adoption of another system, common is coll e securit Chis 
rinciple was writt into the covenant of t f N ) ’ ent 





into the charter of the United Nations. But a system of collecti ecurity has 
ready failed to prevent a major war once in our lifetime. Its chances for success 
in a second trial must be measured in the light of that failure, and, in general, in 


it of all the facts of international life. In this essay, ma f those fact 
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a single short paragraph: ‘The pre-eminence of the Big Three, the 


nee of Russia and the superior power of the United States, these are the more 


obvious and ( 


racteristic features of the world in which we now live. [here are 


d 
hich concern, not so much the distribution of power, as the method of 





ation and power itself. They are the United Nations and recent changes 


FARNSWORTH. With a foreword by Viscount Simon. Lon 


THis book 





d practice of war 


propriate therefore, that the ut r sh ild hav selected \nglo 





lations for examination in this essay, and also that these should have 


nsidered witl special reference to S 1c Russia, since the malt problems 
rise from the emergence of Russia as a power of the first magnitude. 
ms also stem from the fact, it suggested, that no state feels able to 


for security on the new svstem incorporated into the United Nations 


vithout some at least of the i rance hich it « d still hope 
1.”" It is not accurate to state, | ever, as the author does in his 
the Cadac Is virtually . a ve eral examination ol the so-called 
The fact is that \nglo \merica relations have bee 1 examined, and 
e to Russia, but that the policy and intentions of the Soviet Union 
ta i mexpiored Thats O ( tor the subject tava bole 
» this essay and one which the editors of this series might be en 
ile This essa however bvious mits of space a d scone 
mended to the student of int 1 il la vho seeks to examine 
iW in its proper setting; it Is te ecommended as well, of course 


( Judicial Interpret f the Income Tax Acts. By A 
lor 


1947. Pp. xxii, 176. 17,6 net 


ts forth the case law surrounding imber of the more outstanding 

er the English Income Tax Act t does not attempt a review of the 
tax structure existing in England, and the provisions of the statute 

h only incidentally as forming a background for a discussion of the 


iV Instances the author's treatment is based on what he is well known 
written and published elsewhere In this book his more important contri 
he technical field of income-tax law are gathered together and suppl 
his views on other topics He points out that ick of space has 


from dealing with every aspect of judicial interpretation under the 


cts, and he has accordingly contined himself to the more important 
ghout he refers to the views adopted in American jurisprudence on 

rroblems so that in many instances this work provides an interesting 

irative law The treatise is of value in that it clearly demonstrates 
tax law cannot be « msidered only on a statutors basis The broad 
icl ive been developed as ¢ trolling the meaning of the entire act 
ght t The book ts of special ilue te he Canadian lawver in that 
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in England the Income Tax Act falls short of providing a code of income-tax law, 
we frequently find ourselves drawing heavily from the English cases. The apparent 
application of English cases to the Canadian Act is frequently deceptive, and, when 
properly examined in the light of the English statute, a case will often be seen to 
bear no relation to the different scheme and structure of the Canadian provisions. 
The careful lawyer seeking a proper use of English cases in interpreting the 
Canadian Act should find valuable assistance in studying the treatment of the 


kE-english cases in the light of their statutory background. 


“sy 


In his chapter on ‘fact’ and “law,”’ the author devotes much space to a dis 


cussion of the problem of distinguishing a question of fact from a question of law 
with a view to evolving a test for all questions of fact as opposed to those of law. 


He notes a distinction between “primary facts” or ‘‘evidentiary facts,’ as being 


ly 
“those acts or events which can be proved by direct as opposed to circumstantial 


evidence,” and “ultimate facts,’ which are inferences of fact drawn by 


reasoning from the primary facts. He points out that the English courts have 
tended to regard many problems as conclusions of fact which are in the nature of 
‘ultimate facts,’ and he reveals that in taxation law there has been a change in th 
attitude of the judiciary toward review of the commissioners, so that they now 

ive the commissioners free to decide many problems of ‘‘ultimate fact." How 
ever, he then proceeds to pursue further the distinction between questions of fact 
and of law. Rejecting the courts’ tests by which they describe questions of fact 


as those involving solely a ‘‘matter of degree,"” he conceives the true test to be that 


questions of fact always involve the commissioners’ summation of what the tax- 
payer's “course of conduct”’ may have amounted to. With all due respect to the 
learned author, it is difficult to see what is to be gained from such general distinction 
which, furthermore, mav not even be entirely accurate. He appears to have 
overlooked that in the circumstances of the judicial review with which he is dealing, 


there is no distinction between a question of law and one of fact, except one of 


degree of freedom in drawing inferences from the primary facts. In deciding many 


of the questions classified by the author as questions of fact the commissioners are 
rt left completely free. These matters are, therefore, strictly speaking questions 
tof fact but of mixed law and fact. For example, the question of residence he 
states as being one of fact since it involves the drawing of an inference (that 1 
“residence’’) from the course of conduct of the taxpaver But there are un 
doubtedly questions of law involved in this determination, for the courts have 


decided that aman must be resident somewhere, that residence does not mean 


habitation or abode, that a man may have more than one residence, that residence 
does not correspond with domicile and, in the case of a company, that there ts 
residence where central control and management abides If, in drawing the 
inference of residence, the commissioners were to ignore any of these principles 
they would be reversed. Even the rule, applicable to all so-called findings of fact, 
that the commissioners must have had some evidence before them to support their 
conclusion, limits their power to draw an inference which a court feels it is not 
reasonable to draw. In the light of these factors, can the questi of residence be 


2 


considered as a pure question of fact In connexion with the residence of corpo 
rations, the law laid down is to the effect that such residence is where the ‘central 
control and management abides.”” Within this rule of law the problem may be 
one of fact. But it is now no longer correct to say that the residence of a corpo 
ration is a question of fact. Only the question of where central control and 


management abides remains a question of fact. 
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brielly noted, few cases are cited, and footno 
Che authors are concerned with giving the nurse an explanation of how and why 


her position and status have arisen and how and in what situat s she ts apt to 


become entangled with the law, not with hopelessly confusing | pedagogi 
discussion. However, even the nurse would probably have ws med more detailed 
examination of the statutes. The failure to O1VE any retere to vear, chapter, 
or section and in some cases even to the name of the statute is not to be com 
mended even in a work of this nature. While this criticism d t apply to the 
cases used, it is difficult to understand why more cast t included as 
illustrations. To take one specifi instance, in the cl ipter on ad mitrol reterence 
is made to the danger of unlawful possession of drugs. This point ld have been 
1ade more forcibly if one or two specific illustrations had been ¢g n and the same 
is true of other parts of the book, especially those portions dealing with t 
lationship of nurse to patient, doctor, and hospital 

Recognizing the importance of the subject, the authors ha levoted a con- 
siderable amount of space to the trade-union problem. The conclusion reached is 
that nursing does not need any outside help to “organize,” ya idv highl 
organized. Unfortunately the authors did not find tt n a to examine the 
situation as it has developed in the United States. Unfortunate, too, is the refer- 
ence to the ‘Rand formula” without any explanation t 

On the whole, however, the authors have succeeded 1 ting out a useful 
MOOK h should b if considerab benetit it onl to I irsing protession 
in general but to hospital administrators, doctor ind ‘ issociated | 

Phe person untrained in the 1 ties of the la fte es embroiled 

in litigation through tgnorance. Law and the Pract f N tt only points 
oO the many pitfalls into which the unwary nurse mav fal mut in additi 
provides a background which will enable the nurse to appreci more fully her 
stat privileges, and responsibiliti 
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| | war ts that of settling 1 rights and ibilities t ‘ i 
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1 { | Phe multipheits ind extent f the fa t ter 1 ra 
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appended at the end of the volume. A very full index provides quick reference to 
any of the many matters discussed. 
This main analytical portion of the work is mechanical and very dry reading, 


save perhaps for those who are already well versed with the materials discussed. 


Its colour might have been somewhat enhanced by a more general and imaginative 


treatment of the agreements, with greater attention given to their practical etfect 
and economic implication, judged from an international in preference to a United 


Kingdom standpoint. But such an approach would have gone far bevond the 


tuthor’s probable aim and would likely have detracted from the value of the book 
as a tool of the businessman and lawver. However, the preluminat chapters of 
the work do transcend sheer analysis and contain information of much broader 
interest. While most people are today aware of the implications of income taxation 
in relation to national welfare there are but few who have considered the problem 
of taxation tin tts effect on international wellbeing. The introductory chapters 


bring such matters to our attention. Most interesting is the author's presentation 
f the contlict of national economic interests and the contlict of national laws which 
operate both to create the need for international tax agreements and to present 
difficulties in the way of bringing about a satisfactory basis for general agreement. 
This is the first of two volumes on the double taxation conventions It wi be 


followed by a volume on conventions of the United Kingdom respecting estate 





The La and Practice Relatu g lo I) rece and Cine V frin ( ‘ 
By W. K. Power. Calgary: Burroughs and Compa ronto: Carswell 
Compan 1O48., Pp XXNIX, 906 STS.00 

THis book is devoted to the elucidation of the law and practice 1 ting to matri- 

monial causes in the common-law provinces of Canada. Alt! iw in force 

in those provinces has been drawn from the law of England, t modern | 

treatises and text-books are somewhat less than adequate th is field That is 
in large measure due to the fact that the legislation in the two countri ena ted 
ince the introduction of English law into Canada has by no me s been uniform 

But there are also considerable differences in the matrimonial law even as between 

the various provinces of Canada. The date as of which English la is I xluced 

is not the same in the case of all the provinces. Not all of the 1 imonial cau 
have been introduced into all the provinces. Since, in addition, leg ti powers 
have heer distributed betwee 1 Car ida and thre pl Vinces, u der the 3 N \ Act 
the statute law of the eight provinces is certainly not uniform in all respect Phe 
task undertaken by the author has therefore been one of considerable dithculty 
Under the plan adopted for this work, the volume is divided into five part 
divorce, annulment of marriage, other matrimonial causes, irisdictional and 
incidental factors. With all due respect to the learned author, it ubmitted that 
this arrangement is not conducive to clarity in exposition of derliness in de 
velopment. Opinions may properly vary regarding the best plan for am rk, 

but this plan is open to the objection tl it it leads to a treatment of matters before a 

proper foundation has been laid and apart from notions logica ind historicall 

related. Thus the broad topic of divorce can scarcely receive adequate treatment 


until the subject of marriage has been reviewed It seems particular indefensible 
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the marriage is void ab initio, except where the legal incapacity is that of nonage 


Little consideration appears to have been devoted to certain essential questions: 


Can a distinction between void and voidable marriages be justified, and if so, on 
vhat basis? What are the criteria for distinguishing between the two classes? 
What are the consequences of the distinction? How, for example, is the conclusion 
justified that nonage renders a marriage merely voidable and 1 void The onl 
authority cited for that proposition appears to be a decisi f the New York 
Court of Appeal. Elsewhere in the same volume, when dealing with annulment as 
such, a contrary opinion appears to have been expressed (at p. 142 

The difficulty of dealing with the law of matrimonial ca ma Canadia 
wide front is especially apparent in the discussion of problems regarding the formal 
validity of marriage. The requirements which go to the validity of marriage i 


the case of each province turn on the date as of which English law has been intro 
duced into that province and the marriage legislation enacted by its legislat 
If the discussion were to be limited to the statement found in the text that a 


statutory pre-requisite “does not render a marriage void or idable unless tl 
statute expressly or by clear necessary intendment so provid me questions of 
first importance would fail to receive consideration. What | express terms of 


necessary intendment can such legislation be taken to ve 





religious ceremony essential? Need the ceremony take pl ice in a ¢ 
the absence of licence or the lack of parental consent invalidate a marriage w 
is followed by cohabitation? In fact, are any of the requirements of the provincial 
acts conditions precedent to validity? It must be observed tn this connexion that 
the decisions of the courts in one province cannot, without careful scrutiny, be 
ipplied in other provinces. These questions appear to have received little at 


This book has already received judicial notice; although it could hard! 


be expected that every proposition contained in it should receive the approval of 


the courts. In a recent decision in Ontario, McLean v. McLean and Me Millan, 
1948] 4 D.L.R. 232, McRuer C.J.H.C. expressed a “strong dissent” from a state 
ment (at p. 48) that ‘the court is not under the duty of concerning itself with the 
possibi ity of collusion if the evide nce merely raises a su pic ion of collu ion ind doe 5 
not diclose or at least indicate it."”. No doubt in a subsequent edition the author 
reconsider the proposition in the light of this judicial pronouncement It 
would seem, however, with all due respect to the learned judge, that the author 
directing his attention to the duty of the court to prone 1 decree unt 


atished”’ that an action is collusive. In the next sentence, in fact, it is conceded 


» be the dut ol the court to be mm vuat | avall ( lust | pare itl 
the proposition the learned judge thought it necessary to ¢ ly) ‘ 
In appraising this volume one must be mindful of the fact t rk of thi 
} dealing wi the law as it exists in the various provine { federatl isa 
t ol « iderable ditheult Not only is it more « | ibility: of 
crt t] 1 riting a book devoted to a si e jurisdicti t its as \ 
er} roblems of classification and of method. It may be tha vest technique 
in those cire tan is to select ep ince for special rand t 
indi e brietly the general modifications applicable in tl f the other 
I W he ec ider what the au r had set « toa 1 und the 
difficult f his task, it 1 t much to assert that he | ) ib 
f Certan the bool i very defini ‘ ind wi ‘ irti { 


helpful t ractitioners throughout Canada ID. \ 








or 
ta 
( 
1 hve 
' ' 
i 
tin 
ott 
f 
j 
evil 
‘ i 
tive 
stu 
\ 
\ 
! 
( 
‘ 


UNIVERSITY OF ToroNTO LAW JOUR 


MM 





ition Press 1947 Pp. xi, 251 $3.00 
nel ind i ori icies of the la of evice 
puzzlem«e upil and teacher alike 
nl Professor Mag seeks to chart 
f those | ing trouble or « ecting t 
( i lic l D | ages { rules { ¢ 1 
{ e use of stud interested la 
ne ieee OE Id dt 
f \ft ing up 
F cuynele the ' introduces ti 1 
f i ind t ¢ 
| . ‘ 
( ‘ cl ~ ( u 
’ ‘ | 
eat ( i Is ¢ 
l test { inimatl 
era ice | y ad d 
D> { 
ict ic Profess \lag \ 
| er t hea 0 Py ect { ! 
\} j t cting 
| ‘ f 
a 4 i S mcr 
The b le t } 
Jud ( 1 Ad it 
! 
( ind | 
] f | 
‘ ( 1 t ith 
‘ le | ‘ t the wok 
j . f 
dwi ( ul Tr ‘ 
id { e fa t ‘ 
1 
I ( i ‘ ind l {) 
I Inack Te ithe! 
f fs f 
1 
t t ~ 
\ ‘ 
| ( I ever shil \\ 
i! t ‘ 1 ' 
f 
‘ ‘ 1 
iter uled exami 1 
il I i Lot t | 
' 
itt v ed I I 
‘ ef ed Sure ‘ 
' = ! f 
‘ ‘ le i 
f ‘ f+ 





NAL 


\IAGUIRE. 


1 
‘ ( y Dee a irce 
} { nin \é 
through the ize 
ive Ul Ib I l | 
Thus t wok Is ¢ 
ind confus« i 
. 
ich is covered ts of 
tons : 
»>at 4 1, t 
the hearsa ( 
‘ ‘ 
‘ ] 
i \ 
( 1 1 
] , 
iQ ( 
} ‘ } itt 
H 
i I> 
1 i 
| } 
( | ‘ ri irl 
' 


‘ { 
itl I | 
} ‘ 
l i 1 
. j 1 ¢ 
al 4 
the a 
1» 
! 
ve stud 
I hat t i Is 
1 for ref ] 
i i i i 


REVIEWS OF Books ISS 


not given the necessary foundation. However the loss to the beginner or layman 


is the gain of the more advanced student, teacher, or lawyer; for, while there is 
othing new in the book so far as the exposition of the law is concerned, the 
problems raised, whether answered or not, cannot help but stimulate the thought 
ind action of those interested in securing a more common sense approach to the 


rules of evidence. 


In conclusion brief mention should be made of the author's rather ‘“‘breezy”’ 
stvle. Wherever possible the colloquial has been emp! Ve | l preference to the 
edantic. While citations are unavoidable, footnotes have b eliminated. There 
may be some who will decry this form of legal expression, but this reviewer believes 
that most readers will tind the book refreshing and readable Che challenges pre- 
sented do not lose their cogencey or punch by being expressed 1 ervday language 

‘ the c trar\ thes carry a good deal more weight. 
(; W. IX 
Deductions under the Income War Tax Act: A Return to B ( Principles. B 
KF. Ek. LABRIE and J. R. WEsTLAKI University of Toronto Legal Servi 
no. 3; General editor, W. P. M. KENNEDY.) Toronto: University of Toronto 
Press. 1948. Pp. xiv, 119. 
He object of this monograph is to examine general principles of deductibility of 


business expenditure in income-tax computation as expounded in Canadian ca 


law with a view to assessing their adequacy in terms of business principles. It 


may be said at once that the authors do not examine or state the business principles 
save in the context of judicial exposition of the English and Canadian income-tax 
statutes. Their book is accordingly in the tradition of analytical jurisprudence. 
Within the premises they have so fixed for themselves, tl have sifted all 
the relevant authorities with a good deal of care. Necessarily, however, they are 


rgely concerned with a critique of a process of statutory construction of the wide 
phrase “disbursements o1 expenses not wholly, exe lusivel and 1 ssarily laid out 
or expended for the purpose of earning the income” which appears in sec. 6 (1)(a 
of the Canadian Income War Tax Act. This reviewer is not entirely convinced 
by the authors’ play on the words “purpose” and “earning” (see p. 7, for example 
as making a case for different interpretations depending on which term is empha 
sized. Even where the emphasis seems to be against what the authors are con 
tending for, as in the Dominion Natural Gas Case, the Supreme Court of Canada 
purported to act on cases which stated that deductibility of business expenditure 
depended on principles of ordinary commercial trading. It is this reviewer's 
submission that there are limits to the squeezing of words of a statute to make 
them distil a particular kind of juice. If it be permissible to make the distinction, 
the fault which the authors find lies more in. the application of the statute than in 
its mere construction. They contend that the courts, and especially the Supreme 
Court of Canada, have not construed the statute in terms of commonly accepted 
business principles. But since the courts have insisted that they are applying 
business principles, the quarrel between them and the authors can hardly be 
resolved by insistence on a more scrupulous regard for the words of the statut 
The solution lies outside the statute. 
Withal, the authors’ method of criticism gives due recognition to the fact that a 
statutory reference to economic principles does not permit complete disregard of 
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jurisdiction in all disputes which arise during that period. Although the parties in 
practice draw a distinction between what might be called the legislative function 
of formulating the terms of a new collective agreement (‘‘primary arbitration’), 
which is left to tribunals specially constituted for the purpose (and incidentally a 
function the exercise of which is not discussed in this volume), and the judicial 


function of dealing with disputes arising under a collective agreement when formu 





lated (‘‘secondary arbitration’’), which does fall within the ju 








{ ‘ 
impartial chairman, nevertheless, the parties have gone on to provide that ‘during 
the life of the Agreement, the Impartial Chairman has jurisdiction over extra 
contract as well as over contract issues” (p. 34). The result in this industry has 
been that unsolved problems do not accumulate to plague the parties during the 
negotiation of a new agreement. As the author points out It w in order to 
prevent... ‘crisis negotiations’ and to insure the equitable solution of all problems 
ithout resort to economic force that the Association and the nion agreed to 
extend the Impartial Chairman's jurisdiction to cover extra-contract issues during 
the life of the Agreement” (p. 35). It should, however, be noted that the impartial 
irman has no power to alter, modify, or change the agreement or any of it 
provisions. ‘‘Primary arbitration’’ and disputes cones gy tl eral level of 
ives in the industry are left to other agencies (although we gather that thes 
itters are al » disp. sed of by arbitration . because of the fear that decisions on 
such matt might undermine confidence in the impartial chairman. “It would 
e unwise to risk the loss of a competent Impartial ¢ ( sues of tl 
tvpe p. 39 On the other hand, we are told that the ‘“‘h uN Chairman has 
1 ivs acted as co ihator and mediator as ( irbi I / and that he 
icts ‘as chairman during agreen tnegotiati "(p. 62 We dl e thought 
that arbitrators ran as great a risk of © ¢ dene f the ( exercising 
t] latter functions as the ould if they partici | irbitration” 
vhir i ( ive en, has been carefu ( ided tre hel Lhe Yet 
I ta remams tha nce 1929, the chen l pel 1 he full-fashio ed 
hosiery industry has worked well a i e final a t 1 eb test of 
| ilue and effectiveness. However read d egard the su s of 
t scheme 1 is industry as ] f that it can be tra ted ever icular 
to any other industr In oun experience in the ¢ ne lustry, we have 
{ d that parti ition In the negotiation of a ne ere’ ! rt to the 
technique of mediation may prove fatal to an arbitrator Ca pri i! 
irbitration,’’ so long as the arbitrator preserve dicial attitude, ma t have 
any harmful effect on his position. One can only conclude that it is dangerous to 
( LilZt 
When arbitration is successfully carried on on a wide scale for me considerable 
length of time, there is bound to emerge an industrial jurisprudence which in time 
diminishes, even if it does not entirely eliminate, resort to what the author ha 
i called ‘‘crisis negotiations.”’ General principles are developed and they 
become the established bases upon which the parties deal with one another. Even 
though stare decisis does not apply in this field, nevertheless, “because the Impartial 
Chairman explains the processes of reasoning by which he arrives at his decisions, 
the parties are provided with patterns which they may follow in similar cases” 


1] 


p. 202). That has been the situation in the full-fashioned hosiery industry and 
Professor Kennedy's analysis of the “hosiery common law” constitutes one of the 
most interesting parts of the study. The author discusses with keen insight such 


11 ° sé? ” c . . ° 
problems as the basic “rights” of management and of unions, efficient workmanship, 
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promotions, discipline, the work force, and the quantity of work, indicating th 
way in which these problems have been solved or dealt with in this industry. One 
can readily agree with him when he says: “Most of the principles... are 

general in nature and the success which has attended their application would appear 


to warrant their examination by those who are active in less mature bargaining 


systems” (p. 95 

It is inevitable that anvone who has been as closely associated with the arbi- 
tration machinery in an industry as the learned author has been should have a great 
sense of pride in its accomplishments. It may be that a more objective account of 


the impartial chairmanship in the full-fashioned hosiery industry might have been 


given by a person who was not directly involved in making anv of the decisions 
or in shaping any of the principles discussed in this volume. ‘‘Reason and common 


sense are standard equipment for successful arbitration,’’(p. 198) and it is extremely 


difficult for anvone to weigh his own reason and common sense. On the other 
hand, much of the subjective element that went into the making of the ‘‘common 


law’’ would have been lost to us if the account had been rendered by a stranger 


Che value of the work would have been enhanced if Professor Kennedy had given 
' : 


us some indication of what common law had been created on related points by 


arbitrators in other industries for we would then have been in a somewhat better 


position to determine the \ ilidity of the conclusior reached in this industry. 


We should be loathe to leave the impression that the learned author's approach 


l one He does not hesitate to draw attention to many things which 


is an uncritica 


he regards as defects in the impartial-chairman svstem. With at least one of his 
strictures we find ourselves in disagreement. In his appraisal of the value of the 


pinion that democracy in industry may be endangered 


system, he expresses the 


because, while ‘‘democracy functions best where as many decisions as possible are 
made by the direct representatives of the constituents, especially when the repre- 
sentatives are qualified by experience to make such decisions” (p. 214), vet he finds 
that ‘‘once the Impartial Chairmanship had proved its ability to render equitable 
and workable decisions, the parties tended to depend on it to give them the answers 
rather than to help them to seek the answers to their problems” (p. 218). If we 
may resort to the analogy and terminology of political democracy, surely there ts 
nothing undemocratic in the establishment of legal principles through the medium 


ie legislative power is reserved to the duly constituted legislative 


of the courts if t 


wencies. Of what value an industrial jurisprudence, if the parties are free t y ignore 


it at will, as they are bound to do with great frequency when thev settle their 


oblems tl negotiation However, our disagreement in this regard does 
t detract fro the value of the study as a whol The learned author's presen 
tation of the procedures, techniques, and principles of the system of arbitration 
in vogue in the full-fashioned hosiery indust isa wortant contribution to the 
ud f the arbitrati process and we sinceré ype that it will induce other 
rl lors t ide us with similar records of experiences 
J]. FINKELMAN 
Scho { | v, 
| f Toronto 
Ma n Insurance Law Relating to All R Other than Marine, 3rd ed 
By k. J. MacGcittivray and D. Browns London: Sweet and Maxwell 
Poronto: Carswell Compan 1947. Pp. xevu, 1567 $36.75 
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Tuts well-known book needs no introduction to those interested in the law of 
insurance. First published in 1912, it soon acquired a deserved reputation as 
being one of the better treatises. Consequently it is with a great deal of pleasure 
that we welcome the third edition by Mr. Macgillivray and Mr. Browne. The 
former, of course, was the author of the first edition, but, while his name appeared 
in the second edition which was published in 1937, most of the work was done by 
the latter. In the edition under review the task of revision has been apportioned 
with each accepting responsibility for the whole. 

The format of the book has been altered considerably and much of the text 
has been re-written. In chapter 1 the section on trade unions has been dropped 
and the section on friendly societies expanded. Chapter I contains a new section 
on compulsory insurance and third-party risks. The various sections in chapter 
x11, clauses and conditions, have either been transferred to other parts of the book 
or else have been made the subject of new chapters. Thus, section I on general 
rules of construction now becomes chapter v1, and chapters VI, VII and vit become 
VII, Vl and Ix respectively. In the latter chapter (life insurance) a section on the 
Statutes of Limitation has been added and the section dealing with married women 
and settlement policies has been divided into two. The old section xvi, friendly 
societies and benevolent funds, has been dropped in view of the extended treatment 
of friendly societies in chapter 1. Chapter x, accident policies, is new, though, of 
course, the topic was formerly dealt with in section Iv of chapter xu. Chapter X1, 
property insurance, is also new, though again the topics covered were taken from 
other portions of the book: the former chapter 1x (fire) and sections 111, v and x 
to xu of the old chapter xu. The present chapter XII, insurance against third- 
party risks, comprises, in the main, sections vi to 1x of the same chapter in the 
1937 edition. Chapters x1 and xv, claims for premiums and stamp duties, were 
formerly chapters X and XI respectively. 

The changes indicated reflect the increasing importance of accident and third 
party risk policies and at the same time give the work a more logical organization. 
Of more importance perhaps is the fact that much of the text has been re-written. 
This has been necessitated by the re-arrangement of subject-matter, by the 
appearance of new materials such as the Assurance Companies Act, 1946, which 
materially affected a good deal of chapters 1 and 1 (insurance companies) and by a 
change in the style of writing. The latter is seen most clearly in the exclusion of 
the former practice of setting out summaries of the more important cases in 
separate paragraphs (and in different type) in the text. While many cases are still 
summarized, they are now incorporated into the reguiar discussion. Others are 
merely dismissed with a sentence or phrase or are supplanted by new authorities. 
Gone too is the practice of setting out a number of summaries one after the other 
without any discussion or comment thereon. 

According to the preface, the Finance Act, 1947, appeared too late to be in 
cluded in the text, but sections 19 and 20, which make premiums paid by a corporate 
body under a superannuation scheme established by it for the benefit of its em 
ployees, taxable income in the hands of the employees in certain instances, and 
section 52, which doubles the existing stamp duties, have been included in the 
appendix of statutes. There is no reference to either the National Insurance Act, 
1946, or the National Insurance (Industrial Injuries) Act, 1946. The latter Act, 
the “appointed day” for which was set as July 5, 1948, (S.1. 53/48), will necessitate 
the re-writing of the section on employers’ liability policies (chapter X11, section 
111) in so far as it deals with the various Workmen's Compensation Acts which, for 
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the most part, are repealed by the said Act. Fortunately omissions of this nature, 
if indeed it is fair to call them omissions, are not serious, for, as with so many 
current legal publications, cumulative supplements are planned and the usual 
por ket therefor is provided in the back cover. 

It is interesting to note that in a review of the second edition (53 Law Quarterly 
Review, at pp. 423 ff.) regret was expressed that the authors had not given an 
opinion on the question whether an insured was entitled to recover in respect of 
property accidentally burned in a domestic fire. This matter has since received 
judicial consideration in Harris v. Poland, ({1941| 1 K.B. 462), which is discussed 
at page 990 of the current edition. Unfortunately the authors have refrained from 
commenting on this rather perplexing and highly controversial question. 

A worthwhile feature of the latest edition is the expansion of the appendix 
(which now runs to some 266 pages), to include a great deal more of the relevant 
statutes and orders, which have any bearing on the subject-matter of the text. 
This is a valuable service, and with the supplements should prove to be most 
useful to all readers. The index, too, has been greatly revised, partly through 
necessity and partly, it would seem, as a space-saving device. The number of 
headings appear to have been reduced and many changes made in those remaining. 
On the other hand, the classification under each heading has been increased. Many 
cross-references have disappeared. On the whole this tends to make it more 
difficult to locate isolated points, since one cannot always be certain under which of 
the various main headings the point will be included, and in such a large volume 
this can be most aggravating. The table of statutes has, of course, increased in 
size, but the table of cases remains about the same length. It covers 80 pages and 
contains well over 5,200 cases. One can sympathize with the desire of the publish- 
ers to keep the volume within some sort of bounds so far as length is concerned, 
but it is, nevertheless, unfortunate that citations have not been included in the 
table of cases. It is perhaps not out of place to make a plea for a “two-volume” 
edition in the future. The present book contains 1,567 pages of text plus almost 
100 pages ol incidentals, an increase of over 100 pages trom the second edition. 
lo say the least, it is a massive volume, and however valuable it may be to have 
all the law available in one book, one thinks twice before tucking it away in a 
brief-case for overnight or week-end use. If another 100 pages are added to the 
fourth edition, the book will not only be too cumbersome to use (and it has almost 
reached that stage now) but impossible to carry around 

The current edition is a reminder of the ever-increasing place which insurance 
occupies in our commercial and every-day life, and in addition constitutes fresh 
evidence, if this be needed, of the industry, skill, and research of the authors. 
Phat it will continue to hold high favour with those concerned with this aspect 


of our law cannot be doubted. 
G. W. REED 
School ot Law, 


University of Toronto. 
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Criminal Procedure from Arrest to Appeal. By L. B. Orrietp. With a foreword 
by A. T. VANDERBILT. Phe Judicial Administration Series New York: 
New York University Press; London: Oxford University Press. 1947 


Pp. xxxi, 614. ($5.50 


THis is the sixth volume in the “Judicial Administration” series and like its 
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ra 


$7. 
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prede cessors is published under the auspices of the National Conference of Judicial 


Councils. As is pointed out in the foreword, the object of each volume in the series 
is to trace the history of its subject, to sketch the existing law, and then to set up 
sound standards of practical reform for the guidance of those interested in the 
problems of the administration of justice and in particular the judicial councils 
of the states. Professor Orfield has already made a valuable contribution to this 
series in his earlier work, Criminal Appeals in America, and his current publication 
completes the series in so far as it is concerned with the administration of justic 
in the realm of the criminal law. 

Che subject-matter of this second book, as the title indicates, covers the field 
of criminal procedure from arrest to and including sentence and judgement. 
Arrest, the preliminary examination, bail, and the grand jury take up the first 


third of the study. The indictment and information, and arraignment and 
preparation for trial complete the first half, the remainder of the work being 
devoted to trial, motions after verdict, and sentence and judgement. The law of 


evidence which might properly be considered as being part of criminal procedure, 
at least in its widest sense, has not been dealt with save in certain aspects closely 
associated with practice and procedure such as comment by the trial judge on the 
evidence or on the failure of the accused to testify, expert witnesses, the right of 
the accused to call witnesses, discovery and inspection, and the evidence before a 
grand jury. Excluded too, are jurisdictional problems, habeas corpus, former 
jeopardy, interstate rendition, and international extradition and procedure in 
petty cases. While this latter topic may, as the author states in his introduction, 
be considered for the most part as a very simple one and based on statutes varying 
from state to state, from the comparative point of view the inclusion of a chapter 
dealing with this aspect of criminal procedure would have been most helpful. The 
same might be said of the failure to include search and seizure and the coronor's 
inquest though the reason given for the exclusion of the latter, viz. its rarity and 
increasing obsolescence, is itself rather significant. There is no table of cases. 
Che few omissions, if indeed they can be properly classified as such, are relative- 
ly unimportant when one considers what the author accomplishes. The general 
scheme of the series is followed. Thus the history of each stage in a criminal 
proceeding has been set out in a concise though thoroughly adequate manner and 
this in turn is followed by an examination of the present-day law. Professor Orfield 
believes, and quite properly in this reviewer's opinion, that just as history is 
necessary for a proper understanding of current law so reference must be had to 
the experience and suggestions of others in any attempt to evaluate one’s own law 
in the light of the formulation of practical suggestions for reform. Consequently, 
his criticisms and suggested changes are prefaced by a comparison of the American 
law with English and to a lesser extent continental experience. In addition to this, 
he has carefully weighed other studies and surveys in America and elsewhere, 
contemporary and otherwise. Indeed his voluminous references to periodical 
literature is one of the most striking features of the book and well illustrates the 
industry, research, and scholarship which has gone into its writing. In the words 
of Dean Vanderbilt (now chief justice) ‘this volume, with the author's earlier 
work ... furnishes a safe [to which should be added “and valuable’’} guide for the 
work of improving the administration of justice in the realm of the criminal law." 
But this is not the sole merit of the book. While a treatise on American 
criminal procedure would, for comparative purposes, in itself be useful to readers 
outside the United States, the historical and comparative approach of the author 
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together with the assembling of so much of the literature on the subject, adds 
creatly to the value of the book for such readers and, in fact, makes it a ‘‘must”’ 


for all concerned with the problems of procedural reform. At the same time it 





serves to acqual t \merican readers with the exp ence of other ¢ Juntries and 
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Mr. H. D. Hall is already well known for his writings on public affairs. He 
brings, then, to his latest study (Alandates, Dependencies and Trusteeship, Washing- 
ton, Carnegie Endowment for International Peace, London, Stevens and Sons, 


1948, pp. xvi, 429, $5.00) not only his experience as a recognized author, but ex 
. | 


perience in connexion with many international organizations. In this excellent 


treatise, he examines in scholarly and practical detail the system put into operation 


after the First World War in relation to former enemy territory inhabited by 


dept ndent peoples. Not only does he survey this set up in its actual organization 


1: 


and workings, but he views it in the light of the disappearance of the League of 


Nations, of the Second World War, and of the newer organization called on to deal 

ith the old problems in a more difficult setting. After reading this critical and 
we ll authe ntic ated study, we can appreciate some at least of the issuc S whic h face 
the newer system of trusteeship. In other words, Mr. Hall has not written a mere 
history of an experiment which might be lightly dismissed as over and done with. 


He sees the whole idea of the mandate as only a detail in trusteeship, and both 


are in reality one as part of complicated international issues and of world society 
No one can study this timely survey without being under great obligations to the 
uuthor. It is certainly the most convenient and succinct available, and its value 


is increased by the sense of living and present realities. Most valuable are the 
annexes, where important documents appear—from article 22 of the covenant of 
the League of Nations down to the official material of today. An excellent bi 
ography adds to the utility of the treatise. No one interested in world affairs ought 


1" 


l1- 


\t a moment when the issues of “civil rights’’ are prominently before the 
peopl of Canada in Bar Associations, in th press and legislatures, in public 
addresses—nothing could be more useful than a study of “civil rights’? in the 
United States, which ought to help to set the situation on some foundations of 


realism. With this end in view, we thoroughly recommend Mr. R. K. Carr's 
Federal Protection of Civil Rights (Ithaca, Cornell University Press, 1947, pp. viii, 
284, $3.00). In his own country, he has had first-class opportunities to study and 
evaluate the work of the Civil Rights Section of the Department of Justice, which 
for more than eight years has been active in the field, and his monograph is in 
reality a study of that activity. Doubtless to Americans it will prove of value. 
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For ourselves our interest in it has been eminently practical for Canada, for here 
we can view something of how ‘‘civil rights’’ fare in war and in peace, and how their 
place in a modern state with ‘fundamental rights’’ is to be estimated. We shall 
not get far in Canada by an emotional and often ill-informed approach. Our 
problem is whether, as our law now stands, citizens are worse off here than in the 
United States. Mr. Carr feels that more protection is needed. For Canadians this 
in itself raises questions. At any rate, it will be well if this careful and wisely 
informed volume were widely read in Canada. It is clear and practical, as we might 
expect from an author who is executive secretary to the President’s Committee 
on Civil Rights. In the same connexion, may be read Mr. F. R. Bienenfeld’s 
Rediscovery of Justice (Toronto, Thomas Nelson and Sons, 1947, pp. 263, $4.50). 
The author is a distinguished jurist and he writes as a philosopher. Doubtless some 
of his readers will disagree emphatically with his approach through ‘‘eternal’’ 
principles and with conclusions derived from and coloured by that approach. On 
the other hand, in the present distresses for citizens everywhere, it is not unim- 
portant to read proposals from a distinguished thinker—whatever his approach- 

for the framing of an international bill of rights. In seeking some such protections 
in this sorry world, we cannot afford to neglect contributions from any serious 
source, motivated by genuine apprehensions and fortified by thought. It is with 
these ends in view, that we value this discourse. 


To the lawyer’s library of general interest, Mr. A. k. Bowker has added an 
interesting volume (Behind the Bar, New York, Toronto, Staples Press, 1947, 
pp. 323, $4.00). Those acquainted with the English bar will know the important 
duties and functions of a clerk to counsel. A good clerk is more than the mere 
name implies—he is guide, philosopher, and friend and can do more than can be 
imagined by the uninitiated to promote the interests of his ‘‘chief.””. Mr. Bowker 
has carried out this work as clerk to the late Sir Edward Marshall Hall and to Sir 
Norman Birkett, as he then was. He has given us an interesting and unassuming 
story of his fifty vears in the Temple and has provided us with views behind the 
scenes of some great murder cases (and causes célébres.) He writes with frankness 
and a good deal of insight. He makes no claims to literary skill, and a little editing 
would have been a help; but we must not expect too much. As it is, any lawyer 
proud of the traditions of the profession will thoroughly enjoy this intimate personal 


record, in which great names and cases figure with interest 


Mr. D. Tolstov has brought his Law and Practice of Divorce and Matrimonial 
Causes (1946) which we have had the privilege of reviewing in a previous issue, up 
to date by issuing a First Supplement, up to December 1, 1947 (London, Sweet and 
Maxwell, Toronto, Carswell Company, 1947, pp. viii, and text with references to 
the pages of original treatise, 7s. 6d. net). It is a distinct addition to his work. 
The supplement refers to the developments by bringing them into line with the 
pages and chapters of his treatise and it is thus possible in using it to see at a glance 
the course of the law since 1946. We welcome this supplement as an excellent help 
in referring to his manual. 


At long last distinct advances have been made in crown law under the Crown 
Proceedings Act, 1947, which we printed in full in our last issue. As we should 
expect, monographs on the changes have begun to appear, and among the best is 
that by Mr. R. M. Bell (Crown Proceedings, being a Full Statement of the Law re- 
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. } 7 . ; J . . _a j 1 hy > , ) line 
lating to Actions by and against the Crown as Affected by the Crown Proceedings Act, 


/ 

1947, London, Sweet and Maxwell, Toronto, Carswell Company, 1948, pp. xxxii 
251, 17s. 6d. net). The learned author has done well by his important subject; and 
in eight succinct and precise chapters, he views with care the statute, not indeed in 
its terms and history alone but with some wise ‘‘guesses’’ as to its future interpre- 
tation. He has successfully blended history (still vital to the subject), judicial 
decisions, statutory commentary, and critical opinion, in such a way as to produce a 
valuable little treatise. He has paid his readers the real compliment of providing a 
table of all the necessary statutes and a table of all the necessary cases with refer- 
ences to the various re ports. Were the book not as Ror xd] as it is, we could fe Irgive 
much in the light of this last editorial achievement. 


Mr. Glanville Williams has also produced an admirable exposition of the Crown 
Proceedings Act of 1947 (Crown Proceedings, An Account of Civil Proceedings by and 
against the Crown as Affect l Oy tie Crou nN Pr ceedines Act, 1947, London, Stevens 
and Sons, 1948, pp. xviil, 157, 12s. 6d. net). It is, as we should expect, characterized 
by sound and careful scholarship and is written with clarity in style and organi 
zation. The learned author is not satisfied with mere exposition. The statute has 
come a long way in history and it clarifies as well as raises problems. To these 
problems Mr. Williams pays attention, and lest any cursory reader should think 
that “‘all things are made new," he has been careful to add a list of older remedies 
that will survive. In addition, he has given an excellent estimate of the statute. 
While policy and draftsmanship are not of real importance in practice, yet it is well 
that opinions on this aspect of law reform should be given by a writer of distinction. 
Within the pages ol this little book, amply fortified by references, it is possible to 
get a view of the subject in a succinct and suggestive form. We recommend it 
specially to those members of the Canadian Bar Association, who for many years 
have had it under consideration. 


We have pleasure in drawing attention to Harmon's Legal Series (1948) 
published by Harmon Publications, 139 Fifth Avenue, New York, which includes 
short treatises on bills and notes, creditors’ rights, torts, contracts, constitutional 
law, agency. The series makes no claim either to minute critical examination or 
fine and detailed writing. Its purpose is to give the main features of the subject 
in a concise and as far as possible comprehensive manner with emphasis on funda- 
mentals. The authors bring to their work practical experience, and they write 
with clarity and precision. For beginners the series ought to prove of value, if for 
nothing more than the advantage of seeing each field mapped out for their intro- 
duction to the subject 


Once again we welcome the Annual Survey of American Law (New York 
University School of Law, pp. xciv, 1497) for the year 1946, which has established 
itself as an indispensable handbook not only for the practical lawyer, but for 
teachers and students. It would be impossible to submit this issue to minute and 
detailed criticism in review, as was the case with its predecessors. But continued 
experience in use has more than justified our original welcome, and indeed made 
us wonder how it was ever possible to work at all adequately without it. We look 
vearly to its appearance and we find it more than ever a guide and beneficent 
companion. We notice certain changes in the personnel of the contributors, but it 
is remarkable in the light of such inevitable happenings that the scheme of the work 


d 
d 
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to which we were happy originally to draw attention has been so carefully preserved. 


We still hope that the editors will reconsider their plans in reference to the literature 
in books and periodicals. Our experience confirms what we have already said, that 
this literature needs gathering together under each part, with even a few words 
given to an estimate of each item. The pure and applied scientists are fairly well 
served in this connexion, and the editors must be well aware of the uneven material 
which is staggering in its ever-increasing volume. However, for what is given, and 
for the manner of the gift we are indeed grateful. No library, practical lawver, 
teacher, or student ought to be without these annual volumes, which are now 


established with other distinguished works of reference 


Professor G. O. Savles is well known to legal scholars, especially for his dis 


tinguished work in connexion with the Selden Society. His experience as a teacher 


has convinced him of a need which he thinks requires satisfa bridge between 
the monograph and the text-book. With this end in view he has written The 
Medieval Foundations of England (London, Methuen and Company, 1948, pp. xi, 
480, 18s.). He has avoided a mere factual narrative and has throughout laid stress 
on interpretation—‘‘a history of ideas in action” (p. vii He has provided no 


foot-notes, no elaborate apparatus crit NS, be ing satisfied with ip ropriate short 
reading-lists, based mostly on the most recent scholarship. The result is, on the 
whole, successful and no beginner in medieval history could do better than read 
this excellent narrative carefully before proceeding to more minute and exacting 
study. Equally useful will the book prove for beginners in legal history, who will 
get here a fine background before entering on their exacting and complicated work. 
Indeed mature students will find the book of great and suggestive value. 


Professor O. Hood Phillips has produced a useful little book in his 1 First Book 
of English Law (London, Sweet and Maxwell, Toronto, Carswell Company, 1948, 
pp. xx, 271, 1s. net). It is intended for beginners and it ought to prove of real 
benefit. It is accurate, concise, and practical and introduces them to the courts, 
and to the sources and general principles of English law. The first two of these 
objects are well-done, but we have grave doubts about general principles even for 
beginners and in less than a hundred pages at that. However, we are confident 
that the monograph will on the whole prove of great value—the sections in the 
courts, the law reports, and sources of English law will be a distinct help to those 
for whom the book has been written—they can afford to neglect “the principles,” 
and we advise them with great respect, to do so. 


This is no place to try to examine the mystery of how students of government 
and political science can derive real educational advantage and secure and adequate 
knowledge from studving cases in constitutional law without careful and exacting 
previous training in legal studies. Our own experience, wide enou infortunately, 
is that the whole thing generally leads to fatuous ineffe len and veful iste ol 
tim However, this is all matter for another da and, in the I t distresses, 
Vt can onlh call attention to Ba ic Con fitutional ¢ 1S¢ . edited ith ints mductors 
notes by C. G. Post, F. P. DeLancy, F. R. Darb New Yorl Poronto, Oxford 


University Press, 1948, pp. xvii, 312), which is in some st in extension of a 
series of cases published by the same editors for use in Vassar College in 1946. Ws 


are surprised to find this newer selection announced as “for use in the introductory 


1 


course.” True, it is to be used ‘to supplement the standard texts’’—we presume 
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on government. The faith in these texts and its fortification by select cases in a 

introductory course” simply leave us more agnostic than ever. The cases, how- 
ever, are well chosen and one distinct feature is the useful general introduction to 
each of the twenty series of selected cases. It may be that, in the hands of trained 
teachers with actual legal and administrative experience, something of advantage 
may be accomplished for the students, and that their work will pass beyond mere 
| function. If this is so, the 
cases selected and carefully edited ought to prove useful. At any rate there are 


barren description to an appreciation of constitutiona 


not too many of them—well under fifty—and it may be possible to do something 
vith them, although there is a danger that inadequate general conclusions may 
follow through the absence of an appreciation of finer points derived from more 
idequate study. As it is we gladly draw attention to a selection carefully made 
and edited with scholarly skill. For the rest we can only speak with a growing 


In Nattonal Insurance and Industrial Injurve Thames Bank Publishing 
Company, Leigh-On-Sea, Essex, 1948, pp. xvi, 508, £2. 10. 0 net), Mr. F. N. Ball 
has collected under one cover The Ministry of National Insurance Act, 1944, The 
Family Allowance Act, 1945, The National Insurance (Industrial Injuries) Act, 
1946, The National Insurance Act, 1946, and the various regulations and orders 
issued pursuant thereto. This in itself constitutes a useful service to the legal 
profession and others interested in the recent | 
Beveridge Re port. The real value of the book 
of the author, particularly with respect to the last two Acts. Apart from short 
preliminary notes explaining the background of the Ministry of National Insurance 
\ct and the Family Allowances Act, Mr. Ball has more or less confined his remarks 


on these Acts to such things as date of coming into operation of the various sections, 


‘gislation implementing in part the 
. however, lies in the commentary 


regulations, and cross references. However in Parts m1 and Iv, which deal with 
the Industrial Injuries Act and the National Insurance Act respectively, the 
reader will find excellent introductions in which the antecedents of these Acts are 
discussed under the headings “Before the Beveridge Report,” “The Beveridge 
Proposals,” ‘The Government White Papers,” 


followed by summaries of the main provisions of the Acts The commentary 


and ‘‘the Bills."”. These are in turn 


in this, the major portion of the book, is much more extensive than in Parts 1 and 
1 and along with the introductions will greatly assist the reader in gaining an 
nderstandi g ot the compre he nsive legislation vhicl in addition to the \c ts set 
it above, includes The Unemployment and Family Allowances (Northern Ireland 
\greement) Act, 1946, The Unemployment Insurance (Eire Volunteers) Act, 1946, 
ind the Law Reform (Personal Injuries) Act, 1948 The texts of these Acts have 
been included \ loose-leaf supplement is planned to take care of amendments, 
ew regulations, and such other material as the occasion may demand. Sir David 
ll kyfe, who played a 


ns the \cts set out 
; | 


important part 1 recommending to the House ot 





an 
in Parts 1 and 1 and who participated in the debate on 





’aper on Industrial Injuries, contributes an interesting 


ri 

introduction. Mr. Ball is to be congratulated in producing such a timely and 
elu ind des es tf thanks of the profession as a ( (;. W. R 

Che second edition of Dr. J. Charlesworth’s Li f Negligence (London, Sweet 

| Maxwell [Toronto, Carswell Company], 1947, pp. Ixxxviti, 661, £3. 10 vill 


elcomed by the many practitioners who found the first edition useful. Like 
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its predecessor, this edition avoids for the most part any real critical approach to 
the subject, the author being content to set out his conception of the law as laid down 
in the decided cases chosen almost exclusively from the English and Scottish 
reports. References to other texts and to articles or case comments are few and 
far between. There is a new chapter on contracting out of liability for negligence, 
and the chapter on contributory negligence has been re-written to some extent in 
view of the 1945 English legislation. That part of the chapter on master and 
servant (newly named and re-arranged) which deals with the defence of common 
employment has already been rendered obsolete in England by the Law Reform 
(Personal Injuries) Act, 1948, (11 and 12 Geo. VI, c. 41), which abolishes this highly 
unsatisfactory doctrine. Aside from these three chapters and the addition of 
numerous cases, some 350 according to the author in his preface, few changes have 
been made in the text. A new feature, however, is the plan to issue cumulative 
supplements from time to time and a pocket is provided for this purpose in the back 
cover. It would serve no useful purpose to repeat what was said about this book 
when it first appeared in print. The first edition had its limitations within which 
however it came to enjoy a wide and well deserved reputation with the profession. 
The second edition will in no way undermine its good name. [G. W. R.] 


Another edition of Chalmers’ Digest of the Law of Bills of Exchange, Promissory 
Notes, Cheques and Negotiable Securities has recently been published, this time 
under the able editorship of His Honour Judge F. R. Batt (London: Stevens and 
Sons, Sweet and Maxwell, 1947, pp. xviii, 423, £1.15.0 net). The learned editor 
has found it necessary to make but very few changes in the text beyond providing 
alterations in the footnotes to cover the relatively few English cases decided since 
the 1932 edition. The digest still pursues Chalmer’s original plan of following 
section by section the provisions of the English Act. Since this Act has been 
adopted with but slight modifications in Canada, the digest is of value to the 
Canadian lawyer, although it does not include the Canadian decisions. The 
editor has maintained the author’s introduction to his third edition and part of his 
preface to the ninth edition which together provide a personal account of the 
codification of the law relating to bills of exchange which is both interesting and 
informative. We are indeed fortunate in having Chalmer’s book brought up to 
date by a learned editor who, in addition to carrying out so ably this task, has 
recognized the value of retaining in it the contributions of so outstanding an 
authority as its original author. [F.E. La B.] 


In his preface to Annotated War Tax Act and Excess Profits Tax Act, 1947 
(Toronto, Canada Law List Publishing Company, 1947, pp. xvi, 317, $7.50), Mr. 
R. I. Frears explains his purpose as follows: ‘‘This work is offered in the hope that 
it will fill the gap between the very voluminous books on the subject and the 
publications which simply give the wording of the Income Tax Act itself. It 
contains material not to be found elsewhere and gives consideration to problems the 
writer has found to be important in the course of an active law practice.” If we 
keep this object in mind it is fair to say that the author has performed his task 
well. But it must be understood that he has not produced a text-book on the law 
of income tax. Rather, he has provided a collection of source materials which are 
being constantly referred to by the average practitioner and which in the majority 
of instances provide a sufficient answer to the more common day-to-day tax 
problems. The main body consists of the annotated text of the Income War Tax and 
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Excess Profits Tax Acts. The annotations mention briefly the Canadian decisions ) 


relevant to each section, and list the English decisions that the author has singled 
out for their bearing upon its interpretation. Further guidance is sometimes 
provided through the inclusion of departmental rulings and regulations. The 
appendices include an Income War Tax Act citator, the complete text of depart- 
mental regulations arranged chronologically according to their dates of issue,a list of 
depletion allowances arranged alphabets illy b corp itions, and the full text of 
the United States-Canada Tax Conventions and Regulations and the United \ 


Kingdom Canada Tax Agreement for the avoidance of double taxation \ full 
index provide s a reference to the matters dealt ith in the above sources and the 
table of cases lists the cases referred to with their alternative citations in the law 
reports. Special mention should be made of the Income War Tax Act citator. In 


e complete history of that act, section by section, since its enact- 





ation ot tormer years. 


\ current tax calendar of the dates for the payment of taxes and filing of returns, 


together with a me randum of the firms and of the persons required to file them 
is another feature and it illustrates further the author’s emphasis on the } 
book's usefulness to the practitioner. This work meets the tax advisor’s need for a 
quick reference to the many sources of tax law and its appearance will no doubt be 
welcomed by both t egal and accounting fi S Fo E. La B 
Slebhes Live f e ( minal Li has gy | 1 an il wortant pla tie 
iterature of the i The work was cast in the f of a code and se ed as an } 
1 itatior to legis itures 1 | ru ind and else ] e f coal the crimina i\\ In 
| vlal 1, sl vu despite the ibours of ’ issioners W » for ilated a 
drat code thei italion Ww is rejected, while in Canada, amongst other « intries i 
cri il code was enacted based « 1 Stephe ss ind the English draft code 
\n eighth edition of the Digest by Mr. L. F. Sturge (London: Sweet and Maxwe } 
loront Car C< pa 1947, pp. xliv, 584, £2. 2s. 0. net) makes its ap 
pearance ta irti irl pportune time he ( trie | hha idopted a 
( cle cr cle le atte 1 s bel o cl ted the f revision and amendment 
so as to bring the into conf V1 ce lirements This edition 
marks a epoch 1 ( fe of the book, being ef t1 ich the edit s task was 
performed by sot é er tha ea ( lescendants. It is ever, a 
rt ccessor to its predecessors. Mr. S en properly mindf { his 
bligati ti eserve the indi k of the vi thor so far as p 1 ) ' 
\lthough twenty-one vears have passed since the editi it is re ed ina 
brief preface that there have t bee i sta y inges since the IR ent 
developm«e in the law are considered in the f In the text, the views of j 
the edit based on modern doctrine are cleat distinguished from t t the 
thor S1 e artic I rder (p. 219 el I cit eT \ ed by the 
editor is subt ed the alternative. On the ( 1, the edit is not evaded 
the responsibil f re-writing sections when nec for example, t intl 
n coinage otfences \ new article has been added to the text with regard to the 
criminal acts of cor inies. In its present editi erefore, the work has bee 
kept alive 1 t having lost its essential character, and this may continue to 
serve the eful func riginally intended for i 
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Members of the profession may well find it profitable to read Mr. F. L. Bunn’s 
Evidence in Criminal Cases, London: Sweet and Maxwell, ed. 2 (revised), 1947, 
pp. x, 101, 10s. 6d. net), a course of instruction for the police prepared by the chief 
constable of Stoke-on-Trent. This little book contains, in abbreviated form, a 
statement of the main rules of evidence, stated clearly and concisely, and therefore 
serves as a useful refresher. In addition, it provides some interesting information 
on skills and techniques used by the police in gathering evidence. Thus, for 
example, a chapter on proof deals not only with the burden of proof in a criminal 
trial, but also with such matters as fingerprints and footprints, the best methods 
for rendering such impressions apparent, and the value of such evidence in the 
investigation of an offence and at a subsequent trial. Another interesting section 
in the same chapter is devoted to the proper conduct of an identification parade. 
The procedure for taking a confession or statement made by an accused person is 
sketched. Prime interest will probably attach, however, to the general nature of 
the advice offered to the police with respect to the performance of their duties. It 
is gratifying to observe admonitions such as ‘be respectful,”’ ‘never show annoy- 
ance,” “never by tone or action give colour’ to evidence, ‘“‘make known to the 
Court any known fact in favour of the accused,” ‘‘play fair.’’ The value of the 
book is enhanced by a table of cases and much more frequent references to authori- 
ties than one might expect. [D. V.] 


The legal profession is once more indebted to His Honour Judge Topham for a 
modern edition of Palmer's Company Law (London: Stevens and Sons, 18 ed., 
1948, pp. cxiv, 806, £1. 15. 0. net) providing a full analysis of the latest develop- 
ments in the English law of corporations and characterized by the clarity and 
scholarly care of earlier editions. Few books on English law have experienced a 
greater and more widespread acceptance. It has now passed through eighteen 
editions since 1898, and many of them have had to be reprinted to meet the book's 
increasing popularity. It is needless to add further praise and recommendation 
to a treatise whose value is already so well recognized and generally accepted by the 
profession. In Canada, especially in those jurisdictions in which the Companies 
Acts have been modelled after the English Act, this book has for a long time been 
regarded as a standard work of reference. This latest edition will cover the tran- 
sitional period between the present English Companies Act of 1929 and the proposed 
new consolidation. The field of company law has been the subject of considerable 
research and investigation in England under the direction of the Board of Trade. 
The Cohen Committee, appointed in 1943 by the President of the Board ‘‘to con- 
sider and report what major amendments are desirable in the Companies Act, 
1929, and, in particular, to review the requirements prescribed in regard to the 
formation and affairs of companies and the safeguards afforded for investors and 
for the public interest,’” recommended many far-reaching alterations in the law to 
bring the activities and control of corporations under more careful supervision by 
the state. Most of these recommendations were enacted by the Companies Act, 
1947, At the time this edition of Palmer was prepared, most of the 1947 amend 
ments were not yet declared effective. The author has, nevertheless, dealt with 
the entire statute and has woven this new material into the former pattern of the 
volume. The complete text of the 1947 Act appears in the appendices along side 
the amended text of the Consolidation Act of 1929. Marginal notes to all sections 
of the new statute provide ready references to the textual comments of the learned 
editor. [F. E. La B.] 
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checked frequently enough against changing tax regulations and 


rates. 
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representatives of Canada Life. In analyzing hundreds of such plans, 
these specialists have been able to make suggestions which resulted 
in average savings of more than 30 per cent in succession duties 
and, in many cases, corresponding increases in net income for the 


families concerned. 


This confidential service is willingly given and there is no 
obligation to act on any suggestions that may be made. Ask your 
Canada Life representative for details or write to the Head Office, 


330 University Avenue, Toronto. 

















The Mark of 


QUALITY PRODUCTS 


CHENEAUX BOND 


for your invoices, memos, orders and all office forms. 


MULTISCRIP DUPLICATING 


for dependable, clean-cut copies from your duplicating 
machine. 


Also manufacturers of 
a wide variety of specialty papers, toilet tissues, 
towels, serviettes and paper boards. 


THE E. B. EDDY COMPANY 
HULL CANADA 














BUTTERWORTH 


MAJOR PUBLICATIONS 


+e 


HALSBURY’S LAWS OF ENGLAND, Hailsham Edition. 
ENGLISH & EMPIRE DIGEST. 


ENCYCLOPAEDIA OF FORMS & PRECEDENTS, 3rd 
Edition. 


HALSBURY’S STATUTES OF ENGLAND, 2nd Edition. 


ENCYCLOPAEDIA OF COURT FORMS IN CIVIL PRO- 
CEEDINGS. 


WORDS & PHRASES JUDICIALLY DEFINED. 
ALL ENGLAND LAW REPORTS. 
CANADA SUPREME COURT REPORTS, Annotated Reprint. 


All of the above can be supplied for cash or on terms. 


o¢ 


Write for full particulars to: 
BUTTERWORTH & COMPANY 
(CANADA) LIMITED 


1367 DANFORTH AVENUE HArgrave 2588 
TORONTO 6, ONTARIO 





Law Magazines 


Perusal of the current issues of Law Magazines is the surest way 
of keeping abreast of progress in the legal field. 


The leading Law Magazines of the British Empire are: 
Australia ~— 


THE AUSTRALIAN LAW JOURNAL.— 
Published monthly. Vol. 22 current. 1948-49. 


Yearly Subscription $10.50 
Canada ~—. 


THE CANADIAN BAR REVIEW.— 
Published monthly. Vol. 27 current, 1949. 
Yearly Subscription $7.50 


THE UNIVERSITY OF TORONTO LAW JOURNAL.— 
Published in January each year. Vol. 8 current, 1948-49. 


Subscription covering 2 years $3.75 
England ~—~ 


CAMBRIDGE LAW JOURNAL.— 
Published 1 part a year. Vol. 10 current. 
CONVEYANCER AND PROPERTY LAWYER.— 
Published quarterly. Vol. 13 current. 

Yearly 


JUSTICE OF THE PEACE AND LOCAL GOVERN 
Published weekly. Vol. 113 current, 1949. 
Yearly /Subscription $18.75 
LAW JOURNAL |WEEKLY).— 
Published weekly. Current Vol. 99, 1949. 
y Subscription $12.00 
LAW QUARTERLY REVIEW.— 


Published quarterly. Vol. 65 current, 


LAW. TiMES.— 
“e'Published weekly. 


Yearly Subscription $6.25 


Yearly Subscription $14.50 
MEDICO-LEGAL JOURNAL.— 
Published quarterly. Vol. 16 current, 1949. 

Yearly Subscription $4.50 
MODERN LAW REVIEW.— 
Published quarterly. Vol. 12 current, 1949. 

Yearly Subscription $5.00 
SOLICITOR’S JOURNAL.— 


Published weekly. Vol. 93 current, 1949. 
New Zealand ~—.~ 


NEW ZEALAND LAW JOURNAL.— 
Published fortnightly. Vol. 25 current, 1949. 


Ss Yearly Subscription $13.75 
cotland ~—~ 


THE JURIDICAL REVIEW.— 
Vol. 61 current, 1949. 


South Africa — 


SOUTH AFRICAN LAW JOURNAL.— 
Published quarterly. Vol. 66 current, 1949 


Yearly Subscription $15.00 


Yearly Subscription $5.00 


Yearly Subscription $7.00 


The Carswell Company Limited 


145-149 ADELAIDE ST. WEST TORONTO 1, CANADA 
Telephone AD. 1794 





